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Annual Meeting of the Judicature Society 
The annual meeting of the Society will be held in the city of Washing- 
ton on May 4. There will be an afternoon meeting for the discussion of 
appropriate subjects and in the evening a dinner. The election of officers 
will conclude the afternoon session. A more complete statement will appear 
in the April number of the Journal. 


The Gap in Law School Instruction 


In presenting maps showing the situation in all the states as to legal re- 
quirements in respect to technical and general education on the part of candi- 
dates for the bar we submit indisputable proof of progress in excess of what 
leaders of the movement counted on only a few years ago. The maps show 
that in thirty-one states the minimum amount of law school study is three years. 
In some of these four years in a part time school is accepted as an equivalent. 
When the American Bar Association adopted its standard there was but one 
such state. In fifteen states two years of college, or an equivalent, are required. 
The progress in this field is perhaps more astonishing than in the field of tech- 
nical education. 

But only one side, and perhaps the lesser side of the whole matter, can 
be presented statistically and graphically. The adoption of the standard has 
resulted in the improvement of many law schools. In a number of states it 
has made it unprofitable to operate schools which were purely parasitical, And 
in all the states there is an increase in the percentage of students who apply 
for examination after more rigorous and more extended study than the law 
requires. This is the most encouraging factor in a situation which is full of 
promise, There is also the fact that the movement swings on with increasing 
momentum and decreased opposition. The bar is filling its gaps largely with 
young men who have no sympathy with the weak compromises which marked 
our pioneering period. 

There is, however, one phase of legal education which a majority of the law 
schools have overlooked, and it is one of the highest importance. It is still 
the fact that students emerge from many schools with no comprehension of 
the great forces at work in their chosen field. They may have studied legal 
literature, legal biography and legal history and yet heard not one word con- 
cerning the public duties which they assume in entering the bar at this time 
of transition. They enter practice in virtual ignorance of the great duties 
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imposed upon their profession in respect to the admiriistration of justice, duties 
which the organized bar is coming steadily to recognize and to accept. They 
are blissfully ignorant of the fact that public demands for better justice are 
supported by the leaders of their profession, They neither understand existing 
shortcomings nor the complete program which has been evolved for their cor- 
rection. At the best many of them have never heard anything from their in- 
structors concerning reform that goes beyond suggestions as to minor steps in 
procedure. 

The law school teachers generally are in full accord with the advanced 
opinion of practitioners as to the imperative necessity for extensive reforms. 
They have the historical and evolutionary point of view of law and its admin- 
istration. They agree even more readily than intelligent practitioners as to the 
remedies to be applied. But through lack of formal action by their faculties 
they keep all this locked up in their minds. 

Doubtless this shortcoming will before long be cured. It is not that law 
school deans or instructors would defend their practice of ignoring what is 
vitally important to young lawyers and to public interests; it is rather the easy 
attachment to treadmill systems of instruction, The promise of change lies in 
the innovations in the curricula of the schools recognized as leaders. 

To supply the need under discussion only slight effort would go a great 
way. Critical courses in procedure call for much study, and do not touch the 
larger aspects of the situation. The reading of Willoughby’s Principles of 
Judicial Administration does more to orientate the law student to the world 
he is to live in than intensive criticism of decisions or rules. It can be ad- 
vantageously supplemented by reference to the situation in the particular state 
that the law school most serves. Only a little time, on the part of either 
teacher or student, is required. But whether such consideration be thorough, 
as it is in a few schools, or such a minimum as has been suggested, one thing 
must be said, and that is that it must be required of every student. Nothing 
could be more silly than to graduate classes of which ten percent understand the 
nature of the bar’s public duties and reform programs, and ninety percent have 
heard nothing. 





The adoption by the organized bar of standards of education 
and character is, however, a mere graceful gesture unless they are 
made operative. This can be permanently assured only when 
courts have the power to fix the qualifications of their officers, and 
the right to determine the requirements for a license to practice 
be revested in the profession itself, and in every state permanently 
removed from the whim and caprice of legislative enactment.— 
Gurney Newlin. 





Great Reform Movement in New York 


Men of Commerce and Industry Organize to Aid Progressive Lawyers 
in Finding a Way Out of Judicial Inefficiency 


If one were asked where in the whole 
world there is the largest number of courts, 
the greatest aggregation of judges, the most 
litigation, he would instantly think of New 
York City. Or the approach might be dif- 
ferent; the question might be where in the 
whole world is litigation most costly in pro- 
portion to results, where is most time wasted 
in procedural contentions and appellate ex- 
travagances, where is the greatest pessimism 
as to justice as a reality. Or one might be 
asked to name the city where there are the 
most lawyers per acre and per hundred thou- 
sand of population, where there are the most 
astute and the most incompetent lawyers; and 
the answer would be the same. On a pro- 
portionate rating Chicago might at first seem 
to be a rival, but not when certain recent 
accomplishments are taken into consideration. 

It must be admitted that the difficulty of 
administering justice is more acute in very 
large cities, just as is every phase of govern- 
ment. In comparing our largest cities with 
the largest in England, France and Germany, 
we observe that mere size, however obstreper- 
ous, is not sufficient excuse for failure to ad- 
minister justice satisfactorily. A correlation 
does appear between bad local government and 
an inefficient judicial system. 

While it may be a simple matter to place 
our metropolis it is not easy to rate the rest 
of New York state. We have no means of 
knowing how the judicial system up-state com- 
pares with systems in other states of similar 
industrial, political and social conditions. It 
is not easy to be sure what the dependence 
of New York City on the rest of the state 
means as a factor in reform. The up-state 
folk will have as much to say as the city 
folk, perhaps more. They should be helpful 
and perhaps they will be. 

At any rate things are shaping up for a 
more or less concerted effort for reform. The 
reform forces naturally derive mainly from 
the city. More or less continuously for 
nearly a century there has been justified 
criticism of the way lawyers and judges dis- 
pense what is called justice. 

After prolonged agitation David Dudley 
lield, eighty years ago, forced through a 
mighty drive for efficient justice. His pro- 
cedural act and rules were far in advance of 
Anglo-American practice. They have served 
their purpose well in a number of states, es- 
pecially Kentucky, Wisconsin and Kansas. 
But in New York a recalcitrant bench and bar 
riddled them. Field’s reliance on legislated 


procedure led to the Throop code of 1877, 
since which time there has been nothing but 
confusion and disappointment. 


Beginning nearly thirty years ago and last- 
ing until 1921 there was redoubled effort to 
get out of the barbwire of procedural statutes, 
The commission led by Judge Adolph J. Ro- 
denbeck offered a route out, and seemed for 
a time to have sufficient support. But lawyers 
who knew just what they wanted whittled 
away at the reform scheme until what was 
left was of little worth, and the conditions 
were becoming every year more difficult. 


There is more promise of substantial re- 
form now than ever before. We say sub- 
stantial, because it is unthinkable that com- 
plete reform can be won through any single 
campaign. Against the interests of more than 
one hundred political judges any thorough- 
going reform of the structure of courts in 
the metropolis, so that responsible direction 
may be had, is hardly possible. 


Judicial Council May Emerge 


What is likely to emerge is some kind of 
judicial council. An official body, with some 
measure of responsibility for results, is en- 
visaged. It is hoped, as has been hoped for 
fifty years, that the judiciary will be per- 
mitted to control at least the details of pro- 
cedural drafting and adoption. A better sys- 
tem of recording data would naturally de- 
velop under the supervision of a council.? 


There are numerous facts supporting the 
hope that a good start toward better perform- 
ance will result from present planning. Now 
for the first time the entire subject is under 
consideration. It is realized that merely en- 
acting a few procedural rules, or re-enacting 
all of them in a modern spirit, cannot suffice. 
Though there be no present effort to improve 
modes of selecting judges or of unifying the 
numerous separate courts under responsible 
direction, these needs are not overlooked. 


For the first time the need for lay under- 
standing and lay support is appreciated. This 


i“In any reform program one of the first steps 
should be the creation of a judicial council as the 
administrative and executive head of the judicial 
system, charged with responsibility for the admin- 
istration and efficiency of the courts, vested with 
authority over the official personnel and with the 
rule-making power. The council should be respon- 
sible for the satisfactory administration of justice 
within a state to the same extent that the execu- 
tive head of the government or the legislature are 
responsible in their respective fields.” Kenneth 
Dayton. (The quotation is from an article pub- 
lished in The Concensus which is mentioned later 
in this article.) 
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residual force is seen to be available for the 
asking. In fact the activities of commercial 
bodies are largely responsible for what is 
rapidly coming to be a political movement. 
Three years ago Governor Roosevelt asked the 
legislature to create a commission to investi- 
gate and report. That is the classic approach 
in New York. It is supposed that the legis- 
lature (which is the arch villain of the drama) 
may be persuaded by its commission, backed 
by an influential section of the public. (The 
bar has never offered a thorough program, 
and its fragmentary plans have barely annoyed 
the legislature. When the bar appears to be 
agreed on a reform proposal the agreement is 
only an appearance. The bar leaders are 
leaders without a following, and with traitors 
in their midst.) This commission consists 
of sixteen members, several of whom are lay- 
men. There are three senators and three 
assemblymen. The State Bar Association 
nominated four members and the governor ap- 
pointed six. The report of this body will be 
transmitted to the governor and legislature in 
January, 1933, but there will be a preliminary 
report immediately. 

In the bar the most active and able group 
is the committee on law reform of the As- 
sociation of the Bar of the City of New 
York. Sincere and competent men have 
served on this committee and now this service 
may become something more than mere think- 
ing, debating and writing. More than a year 
ago the state Chamber of Commerce invited 
legal and commercial bodies to form a Con- 
ference on Law Reform and this organization 
now includes a dozen bar associations and a 
dozen commercial chambers. Work independ- 
ent of the legislative commission has been in 
_ progress. 
the City Association is working on civil prac- 
tice and evidence. The Merchants’ Associa- 
tion has completed a study of judicial coun- 
cils. Jury trial, judgments, supplementary 
proceedings and foreclosures are other sub- 
jects taken up by member bodies.” 

So it appears that by the end of this year 
there will be reports which doubtless will pre- 
sent an adequate picture of justice as is, and 
will at least suggest the elements of a judicial 
system which would meet the tremendous dif- 
ficulties involved. There will be finally a resi- 
dual body of proposals, upon which all rea- 
sonable and sincere allies of good govern- 
ment may agree. And then there will follow 
a campaign the like of which has never been 
seen in any American state. It will be an 
exciting fight. Probably something entitled 
to be called substantial will emerge, and then 


2 This farming out of portions of the “research” 
work is the best that can ‘be done under the con- 
ditions imposed. In California the State Bar has 
set up a bureau with three law school faculty men 
as a central source of expert study and suggestion. 


The committee on law reform of | 
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the next stage of progress will be entered 
upon. 

There is, of course, risk in the making of 
predictions, but it seems quite likely that the 
chief measure that legislators will be asked to 
ratify will be one establishing a judicial coun- 
cil. To have a council with no greater power 
than that of requiring reports and no greater 
duty than that of observing the administra- 
tion of justice, and no greater privilege than 
that of suggesting remedies and drafting bills, 
will be of immense value to a people so ac- 
cursed by laws as the people of New York. 
But this simpler type of judicial council does 
not in itself afford relief along the lines sought 
for three decades by the real leaders of the 
bar, in that it still leaves procedural reform 
in the hands of legislative committees. The 
effort will be made to get a substantial meas- 
ure of rule-making power restored to the 
bench, and since the bench is unorganized, the 
two plans—one for a continuing body to ob- 
serve, and to some extent supervise the judi- 
cial machine, the other for the exercise of the 
inherent power of the judiciary to regulate 
procedure—will probably be merged into one. 
This will mean that the judicial council will 
be charged with rule-making power. 

Such a proposal will be neither radical nor 
original. In several states the bar has de- 
cided that the judicial council is the appro- 
priate body to regulate procedure, as against 
the court of last resort. Much convincing 
experience, as well as logic, sustains this po- 
sition. When a state has a judicial council 
with rule-making powers it will have one 
central body with a large measure of re- 
sponsibility for the due administration of jus- 
tice, something which so far has never been 
fully realized in any state. 


Mighty Movement Develops 


The reform is being manned and regimented 
in New York as never before. The movement 
cannot be satisfied with any meager result. 
While it is impossible to assume complete 
reform through any single campaign, there 
should be some high resolve to justify the 
organization of vast forces which are neces- 
sary to secure even a small gain. 

The Empire state has one tremendous ad- 
vantage over Illinois. It has a constitution 
which can be amended. Its constitution has 
been amended in recent years for most in- 
telligent purposes. This vital fact gives hope 
for eventual progress beyond the scope of the 
legislature as it is now limited. 

One of the things which inspires hope is 
the disposition of present leaders to recog- 
nize the fact that judicial environment is so 
different in the city and in the rest of the 
state that variant methods and rules are not 
only justified, but are required. It should 


be possible to prevent fruitless wrangling 
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between the lawyers up-state and those in 
the metropolis. In such a jurisdiction the 
component parts should be able to shape 
practice to meet facts. Too long justice has 
been stretched on a standard length bed. 
With sensible recognition of inherent differ- 
ences the up-state folk should give whole- 
hearted support to a reform program. 


Heretofore in the efforts for reform there 
has been a notable and characteristic lack of 
leadership. The bar, either of the city or 
of the entire state, has had no unity. The 
leaders have been able lawyers of high patri- 
otism. But of experience in popular leader- 
ship they have had none. Almost to a man 
they have believed that writing a report was 
a significant thing in itself. When they have 
made a speech they have assumed that they 
have done their utmost. 


It is to be presumed that the commercial 
interests now backing reform will know how 
to get publicity of every kind for their de- 
mands. In many states the lawyers have ac- 
complished great reforms in recent years with- 
out much support from the public or the press. 
But in such a human maelstrom as New York, 
and with a bar so utterly lacking in cohesion, 
it is simply impossible. 

A New York City lawyer, Mr. Kenneth Day- 
ton, has been for a long time one of the 
most intelligent students of judicial admin- 
istration. He was largely instrumental in 
creating the Conference of Law Reform, com- 
posed of the Chamber of Commerce of the 
State of New York, the New York Board 
of Trade, the Merchants’ Association and a 
number of similar bodies in various boroughs 
and cities, as well as of the great bar asso- 
ciations in the city and in other cities, and 
the State Bar Association. Dayton is sec- 
retary of this Conference. He is also chair- 
man of the Committee on law reform of the 
Association of the Bar of the City of New 
York. His talent for organization is ap- 
parent. His broad and thorough understand- 
ing of the problems of administering justice 
in a modern industrial state is proved by 
his article entitled “A Program for Legal 
Reform in the United States,’ which was 
published in The Consensus, the official organ 
of the National Economic League (Oct., 
1931). While this article is directly aimed at 
the present New York situation, it presents 
a better summary of reform proposals than 
has ever been put into a periodical before. 

Mention should also be made of the first 
fruits of the investigations being conducted 
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by the Law Institute of Johns Hopkins Uni- 
versity. This body secured a vast amount of 
information concerning litigation in the me- 
tropolis—enough to require at least several 
years of sorting and sifting. Some figures 
bearing on cost and delays have been re- 
leased and they show that critics have been 
far too lenient. Of Supreme Court judgments 
about seven per cent have been satisfied. 
Civil procedure in New York, as administered, 
is seen to comprise the greatest arsenal of 
weapons for preventing justice that has ever 
been assembled in any one jurisdiction in the 
whole course of history.* 


Where Criminal Justice Comes In 


In this effort to present a very large situ- 
ation in a few words nothing has been said 
about criminal justice. The numerous re- 
formers in this field have very generally over- 
looked fundamentals. They have not been 
concerned with legal education, bar organiza- 
tion, the selection of judges, the organization 
of courts or the rule-making power They 
concentrate upon the criminal and the prose- 
cutor and demand immediate results. But 
it seems tenable that a judicial system cannot 
be successful as to either civil justice, or 
criminal justice, alone. It will either suc- 
ceed in both fields, or fail in both fields. And 
reform involves vastly more than getting bills 
through legislature. It requires more time. 

There can be no competition between sin- 
cere persons however they may distribute 
their sympathies as between civil and crim- 
inal justice. The writer is unaware of any 
special emphasis on criminal justice in the 
present movement, which has developed inde- 
pendently. It gives great promise because it 
looks to the laying of foundations upon which 
better procedural systems and better admin- 
istration may be erected. It may be presumed 
that all intelligent workers in the field of 
criminal justice will be aligned finally with 
the forces above mentioned. That there 
should be a popular movement for better jus- 
tice, working in conjunction with the decent 
element of the legal profession, is one of the 
important developments of a decade which 
has seen more accomplished to lift American 
justice to a higher plane than the ten decades 
that preceded. 

3 Desiring to be entirely fair in this comparison 
the writer is willing to admit that in earlier Roman 
history justice was equally crucified under mean- 
ingless forms and grasping officialdom. If New 
York works out a system of justice comparable 
with that which Rome attained in her happier 


days it will balance all the boasting which her 
lawyers have indulged in since they thwarted Field, 








Educational Standards Will Triumph 


Recent Progress Shown by Maps Tells Only Part of Story for Many 
Applicants for Bar Exceed Standard by Personal Choice 


The one field in which the American Bar 
Association has the most assured ground for 
pride is the field of legal education. It is 
the one field in which the Association has 
taken a bold, challenging stand. It was more 
than bold, according to widespread opinion, 
when, ten years ago, Mr. Elihu Root and 
Chief Justice Taft induced the Association 
to take this step. It was looked upon by 
many, including all opponents, as a vain posi- 
tion, because unenforceable. 


The fight was staged in the meeting of the 
Legal Education Section held in conjunction 
with the annual meeting of 1921 in Cincinnati. 
Mr.. Root told how, for thirty years, the As- 
sociation had languidly debated the matter of 
a standard. Failure to register an advanced 
opinion stultified the entire bar, he main- 
tained. As ever, he was determined on a 
first step in the immediate present. Mr. 
Taft supported with his accustomed, straight- 
forward, frank utterance. The meeting 
listened with patience to the arguments of 
opponents, but it registered its approval finally 
with a degree of enthusiasm rarely witnessed 
in Association or section meetings. 


It was easy enough, a day or two later, 
to gain adoption of the resolutions by the par- 
ent body. There was then a clear declaration 
of educational policy—a standard. There was 
enthusiasm. The Association had declared 
for three years of law school study and two 
years of collegiate study. It had fully tested 
the force of opposition sentiment and argu- 
ment. 

In the natural course of events the next 
stage would consist of establishing a list of 
approved law schools and endeavoring to in- 
fluence opinion in the several states to the 
end that the law, whether by legislation, or 
by rule of court, should be amended. But 
the winners of the Cincinnati struggle, not- 
withstanding the enthusiasm aroused, realized 
that the votes supporting the standard were 
adopted by a minute fraction of the entire 
bar. They knew that opponents would hardly 
take these votes as a setback, but would go 
forth and claim as a fact that the meetings 
were stacked against them. 

A real statesmanship was displayed, then, 
in planning for a national conference of bar 
association delegates, to be held six months 
later, for the purpose of affording a more 
thorough debate and of testing the opinion of 
the whole bar. A great beginning had been 
made through boldness, but the decision to 
submit the question again to a body of dele- 


gates seemed more like bravado than courage. 
For every bar association in the country was 
invited to send delegates to the special meet- 
ing of the Conference of Bar Association 
Delegates to be held in Washington in Febru- 
ary, 1932. 


For two days the delegates listened to the 
speeches of the appointed champions of the 
affirmative and the negative. It was of course 
natural that every delegate had attended the 
conference with his mind fully made up. It 
was obvious that there were present a ma- 
jority prepared to disapprove of the American 
Bar Association standard of legal education. 
It seems now quite reasonable to speak of 
such eventuality as calamitous. The calamity 
was averted by a five minute speech by Mr. 
Root. In view of the complete reversal of 
opinion following this speech by a majority 
of the delegates, we must assume that all the 
preceding affirmative argument had been tak- 
ing effect, though subconsciously. There was 
one fallacy in the position of the opponents 
which was bared. Many of them assumed, 
as their leaders asserted, that the object of 
a high standard of legal preparation was to 
produce great lawyers. Starting with this 
assumption it was easy to oppose the plan 
offered. But they were made to see very 
clearly, especially in Mr. Root’s closing elo- 
quence, that there was no such implied pur- 
pose. It was not to produce great lawyers, 
but to prevent the large scale production of 
inferior lawyers, that legal standards should 
be given effect. This orientation of the sub- 
ject prepared the opponents, almost to a man, 
for acceptance of Mr. Root’s appeal for 
progress, and when he left the platform the 
hall rang with calls for a vote. 

The affirmative vote was so vociferous that 
the immovable opponents, being proprietors of 
weak law schools, or instructors therein, real- 
ized defeat, so that only three feeble noes 
were heard on a call for the negative. 

It must be added, however, that the resolu- 
tions approving the American Bar standard 
modified the provision as to law school study, 
so that, instead of requiring three years in- 
volving “substantially all of their working 
time” an “equivalent in the number of their 
working hours” was acceptable if students 
“devote only part of their working time to 
their studies.” Through this modification it 
has remained possible for students to qualify 
in approved part time schools, and in the laws 
and supreme court rules four years is made 
the equivalent. This was a practical, sensible 
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modification which deserves to be called states- 
manlike. It was of course calculated to 
weaken opposition, but the final voting, which 
registered a great wave of enthusiasm, would 
doubtless have been just the same even if 
the resolution had not been modified. 


Illinois Adopts Standard 

The first progressive step after the declara- 
tions so made, came in Illinois, in the follow- 
ing year. Year in and year out progressives 
had fought to pledge the Illinois State Bar 
Association to reform in legal education. In 
1923 a determined fight was wholly successful, 
and success must be attributed to the adoption 
of a standard nationally. Shortly after the 
Illinois Bar Association registered approval 
the Illinois supreme court amended its rules 
to conform in substance with the standard. 
“In substance,” we say, for it is but natural 
that in every state the revision of rules should 
involve some slight modifications to accord 
with existing conditions. That has been the 
case generally, and the fact reinforces the 
view that the introduction of an equivalent 
in the Washington resolutions was sensible. 
When a state arrives at the stage of adopting 
a large part of the reform program there is 
every reason for assuming that the trend to- 
ward better conditions will continue and will 
be augmented. 

The accompanying maps, with a little ex- 
planation, show the progress made since 1923. 
There has been no year without progress and 
no year without a development of the tech- 
nique of persuasion. That the adoption of the 
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standard was not premature is evidenced by 
its acceptance in several states within three or 
four years, and before there had been time 
to set various forces at work. It is submitted 
that the maps, one showing progress in legal 
education and the other progress in general 
educational standards, indicate tremendous ad- 
vances which will before many years work 
out most completely the reform which was so 
long needed. 


The greater emphasis in all articles on legal 
education in recent years has been on the 
deplorable lack of progress, in certain states. 
There should be more reference to the en- 
couragement afforded by progress in most of 
the states, both as to legal and academic study, 
As to technical training the first map shows 
that in thirty-one states three years or more 
are required. Since the map was made Rhode 
Island has joined this group, which now em- 
braces two-thirds of all the states. In six 
other states two years of law school are re- 
quired, in two states one year, and in nine 
states law school attendance is not required. 

But there is an even weightier fact not dis- 
closed by either map, which is that in all 
the states the reasons for adequate prepara- 
tion prevail in the minds of many applicants, 
quite regardless of regulations. Indiana is 
at this time in the list of nine backward 
states, but a very large share of all ad- 
mitted in that state in recent years have been 
graduates of approved law schools. The 
choice of approved schools and thorough prep- 
aration does not depend solely on legal re- 
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quirements. It is far better understood now 
by aspiring youth than it was a decade ago 
by the average run of practitioners. 

The second map shows requirements in 1931 
as to general education. It is not up to date 
as to Delaware, which now requires two years 
in college or passage of a general educational 
examination conducted by the University of 
Delaware. The advances often come in the 
form of a hitch here, and later a hitch in 
another part of the sechedule of rules. And 
all the time the number who come to the bar 


with two degrees from first class institu- 
tions, quite regardless of formal demands by 
their states, is on the increase. 

There is every reason for encouragement ; 
progress has been more rapid than could have 
been presumed; and the movement gains mo- 
mentum. A convincing demonstration is af- 
forded of the value of courage in the ad- 
vancement of needed reforms. There are 
doubtless other imposing fortresses of other 
years which will crumble when a bold attack 
is made. 


Integration [of the legal profession] is not quite so far away 
as some may think. We are rapidly becoming compelled to inte- 
grate by outside forces, most of which are ultimately economic, 
and correspondingly powerful. We live in an age in which groups 


compete and individuals fall into line: 


The unit of thought is now 


some multiple of the individual; the unit of action, some consoli- 


dation of individual energies. 


The logic of events in this new 


and crescent day, compels it. From this logic we shall not escape. 
—Philip J. Wickser. 











The Courts, the Press, and the Public 


An Address Delivered Before the Michigan State Bar Association* 


Stuart H. Perry** 


It was with especial gratification that I ac- 
cepted this invitation to speak. It is a pleas- 
ure to be with you, and it affords me an 
opportunity to contribute to a discussion of 
matters that are of great importance to your 
profession and my own and to the public. 

Perhaps I should not thus separate myself 
from your profession. I am still at least nom- 
inally a member of the bar, and though it is 
many years since | last appeared in court I 
have a keen and sympathetic interest in legal 
matters and enjoy my contacts with the bench 
and bar of Michigan. Still I can hardly be 
called a lawyer; indeed I am classified as a 
lay member of the Judicial Council, and my 
outlook today is primarily that of a jour- 
nalist. In short my professional standing is 
somewhat amphibious, as Blackstone used to 
say—which increases my sympathy for both 
professions and perhaps also tends to make 
me more critical of both than I should be if 
my allegiance were wholly undivided. 

One result of this dual outlook is a realiza- 
tion that both the courts and the press are 
under fire today—and by “courts” I mean the 
whole judicial machinery. The public criti- 
cizes the courts, the judges and the law- 
yers: it complains of the delays, the costs, 
the technicalities, the uncertainties, and other 
faults of judicial procedure. The press is 
criticized for insincerity, inaccuracy, bad 
taste, improper methods, commercialism, anti- 
social handling of news, and many other sins. 

To take up all the faults charged against 
the courts and the press would be to emulate 
Caxton’s effort to write his “History of 
Human Error” which remained unpublished 
for the obvious reason that it could have no 
end. But it happens that these two fields of 
criticism, against the courts and the press, 
overlap. In other words the courts and press 
are not only both under fire from the public, 
but they are under fire from each other, and 
it is this overlapping area that I shall chiefly 
discuss tonight. 

The press, of course, shares and voices the 
general public criticisms of the courts. The 
bench and bar share the general public criti- 
cisms of the press. But there are two salient 
criticisms which the courts and the press di- 
rect more specifically against each other: the 
press blames the courts for misuse of con- 
tempt process against newspapers, and the 
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courts blame the press for interference with 
the administration of justice. 


Misuse of Contempt Process 


The subject of contempt of court, as ap- 
plied to newspapers, has in recent years be- 
come a matter of serious concern not only to 
editors and publishers but also to speakers 
and writers not connected with journalism. 
This has been due to a variety of causes, in- 
cluding popular resentment against the in- 
efficiency of criminal procedure, but most of 
all to certain individual cases of contempt in 
which the defendant editors seemed to be 
morally right and to serve the public in- 
terest. These cases have aroused genuine 
alarm among newspaper men, leading many 
of them to a general indictment of the law 
and procedure in contempt cases, and to de- 
mands that the power of courts should be 
radically curtailed. 

My own view is that the fears of the press 
are greatly overdrawn, and that they are based 
largely on misunderstanding of the nature of 
contempt and of the proper powers of courts 
in such cases. For example, there is much 
confusion of thought upon the matter of the 
publisher’s intent and the truth of his state- 
ments, many failing to perceive the funda- 
mental difference between an action for libel 
in which truth is pleaded as justification and 
a proceeding for contempt which is based upon 
statements true or untrue, that are likely to 
interfere with the administration of justice. 

Another erroneous view is reflected in the 
demand voiced by many eminent journalists, 
and by many outside of journalism, that 
charges of contempt should be tried before a 
jury. As the supreme court of Michigan has 
well said, the purpose of the law would be 
defeated in many cases if charges of con- 
tempt were triable by jury. A newspaper, 
through the very articles complained of, might 
well have created an atmosphere of strong 
prejudice for or against one of the parties 
to the suit or against the court itself. In such 
case the verdict of a jury drawn from the 
community, sharing the community’s prejudice, 
and believing that the newspaper was right 
and that it was actually promoting justice, 
could hardly be expected to punish the pub- 
lisher. 

Still another error is made by those who 
regard contempt as an offense against the 
judge himself, and therefore protest against 
his sitting in a case of contempt against his 
own court. That complaint, of course, over- 
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looks the fact that the offense is against the 
public and not against the judge in person. 

In my opinion neither the rights of the 
public nor the proper practice of journalism 
would suffer by a reasonable and proper ap- 
plication of the existing law of contempt. 
At the same time, however, I heartily agree 
with the demand that charges of so-called 
indirect contempts, or contempts not committed 
in the presence of the court, should be heard 
by another judge. This practice is recom- 
mended by the United States Supreme Court 
in federal cases and I think it should be ob- 
ligatory in all jurisdictions. 


Trial by Newspaper 


More important than the criticism of 
courts for their action in contempt cases is 
the criticism directed against the press for 
interfering with the administration of crim- 
inal justice through their handling of crime 
stories both before and during trials. This 
criticism, unlike the other one, is based on no 
errors or misconceptions. It is founded on 
obvious facts and it is directed against an 
evil that is very serious. Moreover this criti- 
cism, though directed primarily against the 
press, in its deeper aspects invoives grave 
faults in the courts themselves and in our 
whole machinery of criminal justice. These 
aspects I will refer to later; but first I wish 
to take up the specific indictment against the 
press. 

I do not need to describe in detail what is 
called “trial by newspaper.” It is going on 
daily in hundreds of newspapers ut most 
egregiously in the sensational press of the 
large cities. Beginning with the commission 
of a murder, we read that suspicion points to 
so-and-so. The sheriff or the police are going 
to arrest him. He is put in jail, and babbling 
officers tell the papers of the supposed evi- 
dence against him; they repeat what they call 
his admissions; perhaps they say they expect 
him to confess. A babbling prosecuting at- 
torney tells the papers that he has an air- 
tight case against the prisoner and that he 
will ask for a verdict of murder in the first 
degree. The defense lawyer tells how he ex- 
pects to prove his client innocent. If there 
is a grand jury we read about every witness 
that testifies, and even speculation as to what 
he testified about. 

The trial itself is treated like a great sport- 
ing event. The papers tell how the state in- 
troduced damaging evidence; how the defense 
scored heavily; how this or that witness’s 
story was unshaken; how the defendant smiled 
or colored or appeared nervous; how the jury 
seemed to react. And when the trial is over 
we read how the ballots stood, and perhaps 
interviews with various jurors. And through- 
out the datly chronicle of the trial the re- 
porters of this class of papers, aided by pho- 
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tographers and so-called “special writers,” 
seize upon every sensational aspect and detail 
and exploit it to the limit. 

The effect of such news on the administra- 
tion of justice is direct and profound. Obvi- 
ously the exploitation of evidence in a crim- 
inal case before trial—and still more the ex- 
ploitation of rumor, suspicion and inference, 
the distortion of the picture through sensa 
tional treatment, and the dragging in of count- 
less irrelevancies—makes it more difficult to 
get a proper jury. It makes a just verdict 
less likely, even if a fairly good jury is ob- 
tained; for inevitably a jury is affected by the 
mental atmosphere of the court room and of 
the community. The judge himself cannot al- 
ways be presumed to be impervious to that 
subtle and potent influence—or always to for- 
get that he must presently appeal to that same 
public for votes, and that his fate may depend 
upon the favor of the very newspapers whose 
conduct is so objectionable. 


Trial by newspaper has always been recog- 
nized by sound thinkers as pernicious. Yet 
we are still afflicted in an increasing degree 
with an evil that has been an object of con- 
tinual protest and warning for a century. It 
is a disease that does not cure itself. For a 
hundred years it has continued—changing in 
manners and methods, but unchanging in its 
effect upon the administration of justice. 
Some optimistic commentators point out that 
the general standard of newspaper conduct has 
greatly improved, that the press of the small 
cities is relatively free from such offenses, 
that the offending papers are largely confined 
to the large cities, and that the worst of- 
fenders are a comparatively small number 
of sensational newspapers. Those statements 
are quite true; yet it is a great mistake to 
try to minimize the evil in that way, for a 
large proportion of our people live in large 
cities and the majority of the people read 
metropolitan newspapers. Moreover the cities 
are the source and the operating centers of 
professional crime, and any evil affecting the 
administration of justice in cities affects more 
or less the entire public. 


Makeshift Remedies 


These conditions are leading the public to 
seek escape in two directions. On the one 
hand we see a tendency to recognize that trial 
by jury has broken down and a desire to get 
rid of it. More and more states are per- 
mitting accused persons ta waive trial by 
jury, even in capital cases, and it is a striking 
fact that the very defendants for whom trial 
by jury was once supposed to be such a sacred 
right are so often willing to renounce it. On 


the other hand we see public dissatisfaction 
and alarm expressed in occasional sugges- 
tions to regulate by law the interference of 
Such pro- 


the press with criminal justice. 
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posed legislation would aim to accomplish the 
same general results that are accomplished 
in England and the British dominions by the 
action of the courts themselves. 

Such a proposal would no doubt be re- 
sisted by many newspapers but not by all, 
for some publishers recognize that such regu- 
lation is inevitable unless the necessary change 
can be brought about in some other way. For 
example the Chicago Tribune has said ed- 
itorially : 

“The Tribune advocates and will accept 
drastic restriction of this preliminary pub- 
licity. The penetration of the police system 
and the courts by journalists must stop. With 
such a law there would be no motivation for 
it. Though such a law will be revolutionary 
in American journalism, though it is not 
financially advisable for newspapers, it still 
is necessary. Restrictions must come.” 

Whether such legislation will be enacted in 
any of the states is problematical. If wisely 
conceived and enforced, I believe such legis- 
lation would be helpful to a certain degree. 
But only to a degree, for at the very best it 
would be only a partial and superficial rem- 
edy. It would be symptomatic treatment, be- 
cause trial by newspaper is only an outward 
sign of an inherent and profound weakness 
in state judicature—the invasion of politics 
into the administration of law. All my ob- 
servations of procedure in America, England 
and Canada convince me absolutely, and with- 
out qualification, that this political poison is 
the source of most of the evils in our legal 
system and certainly the source of the worst 
of them. It is America’s most colossal blun- 
der in statecraft. 


The Basic Evil—Politics in Law 
Administration 


I have already remarked that while trial by 
newspaper is specifically an offense of the 
press, the indictment must also include others. 
Now I wish to join as defendants the judges, 
the officers of the law and the whole judicial 
machinery, and to call as witnesses some emi- 
nent members of the legal profession. In- 
deed | think I could prove my thesis con- 
clusively without any other testimony. To 
quote irom the Journal of the» American 
Judicature Society: 

“Except for the slush and gush of the sob 
artists, there is very little offense chargeable 
against the press in which it is not led or 
abetted by lawyers, judges and other public 
officers.” 

This summation is corroborated by the 
statements of many lawyers, and by the ex- 
perience of every newspaper editor and re- 
porter in the United States. From the police 
station, through the prosecutor’s office and 
often up to the bench itself, there is a wide- 
spread and firmly established system of trad- 
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ing official information and official favor for 
newspaper publicity and newspaper influence. 

It is precisely and definitely from this sys- 
tem that the evil of trial by newspaper de- 
rives. If bad newspaper practice is the prox- 
imate cause of such interference with justice, 
the system under which the newspapers oper- 
ate is certainly the ultimate cause and the 
fountain-head of the evil, for without such a 
system that evil cannot exist. 

The independence of courts is one of the 
canons of our political faith. All agree that a 
court procedure should be free from all extra- 
legal influences. The practice that prevails 
in a large part of the state courts, especially 
in criminal matters, is the very negation of 
such ideals. Influences, all of which in their 
final analysis are political influences, impinge 
upon the entire process of law enforcement 
and upon everyone connected therewith. The 
accused is arrested by peace officers who are 
creatures of politics. He is prosecuted by a 
politician before a political judge. It is only 
natural that men who owe their jobs to votes 
should be mindful of the influences that make 
votes. It is vain to expect that they will be 
oblivious to the importance of avoiding of- 
fense to political, social, business and re- 
ligious groups, to organizations or influential 
individuals. It is not only natural but in- 
evitable that they should above all else desire 
the friendship and favor of the press, that 
they should welcome the free advertising that 
it gives them, that they should fear the in- 
difference or hostility of a powerful news- 
paper. 

That explains the existence of this malig- 
nant evil which has degraded alike the press 
and the judiciary. 

That is why police officers and prosecutors 
babble eagerly to reporters. 

That is why judges do not interfere with 
the most flagrant and unconscionable treat- 
ment of criminal cases in the press before 
trial. 

That is why it is often difficult to get a 
decent jury. 

That is why, when the legal evidence is 
finally presented to the jurors, it is only part 
of a composite picture raised before their 
minds. The rest of the picture is made up 
of unsworn statements, of hearsay, lies and 
guesswork, of irrelevant facts, of opinion and 
surmise, of sensational and emotional rubbish, 
and of all the prejudices that such publicity 
engenders in the mind of the crowd. 


And that is why we too often see spineless 
and time-serving judges tolerating unprofes 
sional manners and conduct by lawyers, allow 
ing audiences to titter and applaud, permit- 
ting the disgrace of photography in the court 
room, and otherwise degrading the dignity 
of court procedure. 
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The Remedy—An Independent Judiciary 


Trial by newspaper could be stopped to- 
morrow if judges would use the contempt 
powers that are in their hands. Why they 
do not is clearly stated by Clarence Darrow: 

“Trial by jury is rapidly being destroyed 
in America by the manner in which the news- 
papers handle all sensational cases. I don’t 
know what should be done about it. The truth 
is that the courts and the lawyers don’t like 
to proceed against newspapers. They are 
too powerful. As the law stands today there 
is no important criminal case where the news- 
papers are not guilty of contempt of court 
day after day. All lawyers know it, all judges 
know it, and all newspapers know it. But 
nothing is done about it. No new laws are 
necessary. The court has full jurisdiction to 
see that no one influences a verdict or a de- 
cision. But everyone is afraid to act.” 

The reason why they fear the power of the 
newspapers is because that power is political 
power. It affects public opinion and there- 
fore it controls votes. Thus the poison of 
politics which causes trial by newspaper also 
prevents its cure. I see no prospect of the 
situation improving materially as long as the 
present underlying conditions exist. This 
poison of politics has infected the entire 
process of law enforcement, but its effects are 
most pernicious upon the courts themselves 
because of the transcendent importance of 
their functions, and particularly because of 
the duty of judges to protect the orderly ad- 
ministration of justice through contempt 
process. 

I say without hesitation that the popular 
election of judges for fixed terms is the great- 
est single evil in our judicial system. Elect- 
ing judges is a perversion of the purpose of 
popular elections. We properly elect an of- 
cial to carry out a certain public policy, or 
because we expect his actions at all times to 
reflect the wishes of the public. These rea- 
sons do not apply to the selection of a judge. 
He has no policy to carry out; instead of 
catering to popular wishes he should ignore 
them. The sole test of his eligibility should 
be his merits as a jurist. 

From that standpoint the very idea of elect- 
ing a judge is abhorrent, because election is 
not generally a test of merit but of popu- 
larity. In theory the people wisely, thought- 
fully and without prejudice choose the most 
able, upright and fearless candidate available. 
Judge O’Dunne of Baltimore expressed that 
idea when he said that the elective judiciary 
is chosen “generally speaking by the voice of 
the people intelligently exercised after a full 
campaign of education.” 

That is an amiable myth. The people gen- 
erally do nothing of the sort. Most of the 
people know little or nothing of the candi- 
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date’s legal qualifications, and many of them 
do not care. 


Even in rural judicial districts, where elec- 
tions are cleanest and most intelligent, the 
party label generally determines the choice 
of judges. In a strong Republican district 
a mediocre Republican lawyer would usually 
be elected over a vastly superior Democrat. 
In cities the selection is usually the resultant 
of all sorts of influences and prejudices, most 
of which have nothing to do with judicial 
fitness. Prejudice for or against a dry or a 
wet, an Irish or a German name, a Catholic 
or a Protestant, and, above all, the help or op- 
position of local politicians, very often de- 
termines the result. The cheaper arts of poli- 
tics are worth more than the learning of a 
John Marshall, and in many cities the favor 
of a boss and the delivered votes of a dis- 
reputable group outweigh the indorsement of 
a bar association or a chamber of commerce. 


Before an audience of lawyers I do not 
need to defend myself against a charge of 
indicting the whole bench. We all know that 
there are a great many elected judges of the 
highest type, that this is especially true of 
appellate courts and rural circuit courts, and 
that even in cities where conditions are at 
their worst we find some excellent judges. 
The gravamen of my charge is that the 
elective process as applied to the bench is 
inherently and incurably vicious, and that 
where good results are attained it is not be- 
cause of the method but in spite of it. 
Furthermore the results cannot be appraised 
numerically. If ninety per cent of all judges 
were paragons, the indictment of the system 
still would stand, because the large cities are 
the foci alike of crime, bad politics and bad 
journalism. An unfit city judge has extraor- 
dinary power to debase the entire level of 
judicial administration. 

The fault of the elective system, however, 
is not merely that it tends to place a bad 
judge on the bench in the first instance, but 
also that it is a continuing evil influence upon 
him. If he is a good judge it cannot pos- 
sibly make him better; its tendency is to make 
him not quite so good. If he is of mediocre 
moral stamina it tends to make him worse. 
If he is of a low political type it drags him 
still lower. On the other hand appointment 
and life tenure have exactly the opposite 
tendency. Knowing that he is really inde- 
pendent, that he has no reason to curry the 
favor of any party, group or interest, and 
that he has no reason to fear their displeasure, 
even the weak and time-serving type of judge 
experiences a strengthening of character. 

The faults of judges generally are not due 
to inherent wrong-mindedness. Any normal 


man on any bench would prefer to be firm 
and honest, to act according to his judgment 
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and conscience, and to maintain the full power 
and dignity of his court. If he plays a weak 
or undignified role, yields to pressure, or makes 
concessions to unworthy influences, it is not 
because he likes to but because he feels com- 
pelled to. In short he is afraid. Freed from 
the incubus of fear and from the temptation 
to seek votes, his entire mental outlook is 
changed. 


This appraisal of human nature is not a 
mere theory of my own. It is borne out fully 
by experience in England and the British 
dominions, where we find everywhere an in- 
dependent judiciary and a practically com- 
plete divorcement of politics from the prose- 
cution and punishment of crime. The United 
States is not only the only English speaking 
country, but as far as I know the only coun- 
try in the world, where judges and prose- 
cutors are subjected to the demoralizing in- 
fluence of popular elections. 


Reform Is Feasible 


I believe that many of you, I hope most of 
you, agree with me in principle; and so | 
exhort you to use actively and continually 
the great influence of yourselves and your 
profession to bring about this vitally neces- 
sary reform. And from the standpoint of 
public opinion I can assure you that it is 
not a mere idealistic effort. Public opinion is 
already moving distinctly in that direction. 
Many newspapers, including great and power- 
ful ones, are actively urging the reform that 
I am pleading for, and the public is, growing 
more and more receptive to the idea. 

This attitude of the lay mind is reflected 
in a referendum taken by the National Eco- 
nomic League, whose membership is made 
up of influential persons in all walks of life. 
The votes stood two to one in favor of ap- 
pointing judges of state courts, and it also 
stood two to one for life tenure. The refer- 
endum was taken in 1928, and I am certain 
that this trend of sentiment is still stronger 
today. The removal of judges from politics 
is not a mere counsel of perfection, but a 
practical reform that is already on its way 
to accomplishment. I devoutly hope that 
Michigan will be among the first states to 
deliver the machinery of law from its bond- 
age. 

Meanwhile we must not mark time, and it 
is gratifying to observe that we are not doing 
so. The Michigan Code of Criminal Pro 
cedure embodies reforms of the soundest char- 
acter and the most vital importance; from 
the standpoint of criminal law enforcement 
it is the longest step forward that has been 
taken in legislation since Michigan became a 
state. As regards civil procedure the Judi- 
cature Act and the new rules of practice 
mark an even greater advance. The rules 
particularly I cannot commend too highly, nor 
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can I omit to mention the brilliant services 
of Professor Sunderland in connection. with 
that important task. The spirit of intelligent 
reform is still awake and alert in Michigan, 
and with the efforts of the bench, the bar 
and the Judicial Council, and the cooperation 
of the press and public opinion, I look for 
further improvements both in substantive law 
and in matters of procedure. 

I wish also to approve with especial em- 
phasis the efforts in this Bar Association, 
and those of several other states, to raise the 
standard of the profession. In this country, 
where the bar lacks the power either to limit 
its membership or to prescribe the condi- 
tions of admission, the problem presents dif- 
ficulties. But if our bar lacks the special 
corporate powers and the solidarity of the 
sritish bar, it enjoys another kind of power 
that comes from its numbers, from its demo- 
cratic makeup, and from its intimate identi- 
fication with the people. If we cannot through 
direct corporate action prescribe requirements 
for admission, establish ethical standards and 
discipline members, we can attain the same 
ends through the cultivation of a stronger 
morale in the profession, the education of pub- 
lic opinion, publicity, and proper influence 
upon legislation. This path may be longer 
and not so easy, but I think it will lead to 
results that will be solid and wholesome be- 
cause they will be consonant with the spirit 
of our society and our time. To that end | 
believe the incorporation of the bar is an 
important step. 

In the case of the bar, as in that of the 
bench, public sentiment will strongly support 
your efforts to raise its standards. Referring 
again to the vote of the National Economic 
League on the administration of justice, we 
find the members voting three to one in 
favor of an incorporated state bar with com- 
pulsory membership and powers of discipline. 
They voted six to one in favor of three years 
law school work and two years of academic 
work as requirements for admission. Per- 
haps the most significant of all was a prac- 
tically unanimous vote for examination as to 
character and fitness as well as knowledge of 
the law. I am certain that the public will 
support such efforts on your part, and that 
as the level of the bar rises its influence on 
the public mind, on legislation, and on the 
selection of judges, will proportionately in- 
crease. 

Cooperation with the Press 


If | have wandered from my original text, 
[ want to make amends by reverting briefly, 
before closing, to the direct relations of the 
bench and bar with the press. Speaking gen- 
erally, I think they are cordial. While the 
tactics of some newspapers are offensive, and 
while some lawyers do not command a news- 
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paper’s confidence or respect, on the whole 
the contacts of the press with the bench and 
bar are marked by mutual confidence and co- 
operation. Newspapers of high standards— 
which fortunately are the great majority— 
honestly desire to uphold the law and the 
dignity of the courts, to cooperate with the 
lawyers, to respect their confidences, and to 
print all legal news not only fairly and ac- 
curately but with a proper regard for good 
taste and the public interest. They generally 
are met in a like spirit. 

This forms a good background for such 
cooperation as may be possible between the 
two professions. I speak thus guardedly be- 
cause the field for such cooperation is cir- 
cumscribed and its possibilities are easily 
overestimated. This is especially true of 
formal organized cooperation by press or- 
ganizations. The American Society of News- 
paper Editors is preeminently the one best 
fitted to undertake such action, but even with 
the best of intentions the scope of its action 
must be limited. It has only about 200 mem- 
bers, representing papers nearly all of which 
already have sound views and high standards. 
Furthermore, although cooperation is an in- 
viting phrase, it is not easy to point out the 
places where the efforts of a press organiza- 
tion could accomplish definite and important 
results. These considerations for a time de- 
terred the American Society from action, and 
though a committee on cooperation was cre- 
ated in 1930 I doubt if it will greatly rein- 
force the action and influence of individual 
publishers. 

The same considerations apply even more 
strongly to newspaperdom as a whole. It is 
unorganized except for certain business pur- 
poses, and there is no prospect of any or- 
ganization that would result in uniform or 
concerted editorial policies, much less in any 
form of discipline over member publishers. 
I say this without regret, for it is profoundly 
important that the press should remain as far 
as possible decentralized and individualistic. 

But if organized cooperation is thus limited, 
there is at least a broad field for voluntary 
and individual cooperation with the bench anc 
bar on the part of all newspapers, and there 
is room for a general process of education 
and improvement of ethical standards. Tha 
process is actively at work, through the in- 
fluence of newspapers upon one another, the 
interchange of views at publishers’ gather- 
ings, and the spirited criticisms of the press 
that are continually appearing in books and 
magazines. 

Among the shortcomings of the press that 
we may expect to correct through improved 
standards, intelligent criticism and the co- 
operation of the bar, is unsatisfactory report- 
ing of legal matters. This fault I can assure 
you is never willingly committed by any rep- 
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utable newspaper. No editor wants to pub- 
lish inaccurate or crudely written court news. 
Lawyers and judges can often, and with little 
effort, help the newspaper to report facts cor- 
rectly or to give an intelligent summary of 
a decision, and I can promise you in advance 
the thanks of all newspapermen for such 
cooperation. 


Another fault which should yield to the 
same corrective influences is the flippant treat- 
ment of legal news, especially divorce cases, 
and undignified references to courts and 
judges. An example of the latter was cited 
by Mr. Andrew R. Sheriff of the Chicago bar, 
in which a newspaper writer treated as a joke 
the action of the Chicago judges in adopting 
the use of gowns. He very properly said 
that the attempt to make the judges ridic- 
ulous was in bad taste and against public 
interest, and that better cooperation would 
avert such offenses. I cannot forbear to 
cite you another instance similar to that 
in Chicago, which shows that it takes two 
to cooperate? The circuit judges of 
Detroit also adopted gowns not many years 
ago. It was done to make the courts more 
dignified, and in response to an almost unani- 
mous vote of the Detroit bar. The reporters 
then went to the judges, and what was the 
message from the judges to the people? 

One judge said he would be embarrassed 
if his wife should see him thus attired. 

Another observed that gowns were becom- 
ing to stout gentlemen and that they saved 
wear on one’s clothes. 


Another, who was bald, wittily suggested 
wigs. 

Still another suggested that the gowns 
should be waterproof so they could be used as 
raincoats, and that it would be nice for court 
deputies to wear doublets and carry halberds 
like the guards at the Tower of London. 

Obviously there is need of cooperation be- 
tween courts and lawyers and the newspapers, 
and it is noteworthy that the demand for it 
comes more distinctly from the bar than from 
the press. Judging by the expressions of 
many prominent legal spokesmen and legal 
journals, what the bar chiefly wants the press 
to do is to help improve the administration 
of law all along the line, and to make spe- 
cific criticisms of the shortcomings of courts. 
judges, laws and lawyers. In this last respect 
I am sure you will admit that I am doing 
my full part tonight. I heartily agree with 
these spokesmen. They have pointed out the 
exact field where the press can best serve 
the courts and the bar, and at the same time 
best serve the public. 

This last service, that to the public, is by 
far the most important, from the standpoint 
of either profession. Such specific benefits as 


the one profession may derive from the help 
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of the other are insignificant compared with 
the benefits that both can confer upon the 
public. From the nature of the case, as I 
view it, their efforts must be parallel rather 
than joint. But we should strive to keep 
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them not merely parallel but convergent upon 
the goal that all right-minded lawyers and 
journalists have in view—the most perfect 
possible administration of law, and the most 
effective furtherance of public welfare. 


Report on Judicial Council Movement 
Valuable Study Made for Merchants’ Association of New York Affords 
Information Needed in Many States— Rule-Making Included 


The Merchants’ Association of New York 
has made a most valuable contribution to the 
literature of judicial reform in a volume en- 
titled: The Judicial Council, which comprises 
virtually all the information which is pres- 
ently obtainable concerning this movement. 
The compilation and authorship is credited 
to the Association’s committee on judicial 
administration, composed of six distinguished 
lawyers and one layman. Mr. William C. 
Breed served as chairman. The book de- 
votes 152 pages to information concerning 
judicial councils and the rule-making power 
and its appendix of 32 pages presents the 
judicial council acts of sixteen states and of 
the United States, and statutes conferring 
rule-making power enacted in nine states. 

The most convenient way to give an idea 
of the scope and contents is to reproduce 
the chapter headings: 

I. Judicial Councils in the United States 
(with the various modes of constituting 
the councils, and their assigned pur- 
poses). 

II. The Need for a Continuing Body . 
to Study Questions Relating to the Ad- 
ministration of Justice (with much 
quoted opinion). 


III. Powers of a Judicial Council. 

IV. Constitutionality of Statute (quoting 
opinion, 226 Ky. 501). 

V. Improvements in Administration and 


Procedure Which a Judicial Council 


Should Consider. 

Accomplishments of Existing Judicial 
Councils (with summaries of work per- 
formed in nineteen states). 


VI. 


VII. Rule-making Power Should be Vested 
in the Courts, in Order to Make the 
Work of a Judicial Council Most Effec- 
tive (with a discussion under nine heads, 
filling nineteen pages). 

VIII. Constitutionality of Statutes Conferring 
Rule-making Power. 


Conditions in the State of New York 
Indicate Need for Judicial Council and 
Rule-making Power. 


IX. 


X. Character of Legislation Necessary in 
New York, etc. 


XI. Answers to Various Questions, ete. 


XII. Conclusion. 


The recommendations embodied in the re- 
port have been formally approved and 
adopted by the board of directors of the Mer- 
chants’ Association. The state commission 
will find in this book a most useful and con- 
vincing piece of work. But it will have a 
wider field also. It should be in the hands 
of lawyers who hope to see judicial councils 
created in their states. For them it will yield 
the fullest information concerning the move- 
ment to this time and make it comparatively 
easy to gain support. No experiment is in- 
volved now in establishing and operating a 
judicial council. The relation of the council 
to procedural reform is fully set out. And 
finally the members of each existing council 
should have this book as a convenient com- 
pendium of the work of all others. It is 
procurable from the Merchants’ Association 
of New York, 233 Broadway, at the price of 
one dollar per copy. 


In any reform program one of the first steps should be the 
creation of a judicial council as the administrative and executive 
head of the judicial system, charged with responsibility for the 
administration and efficiency of the courts, vested with authority 
over the judicial personnel, and with the rule-making power. The 
council should be responsible for the satisfactory administration of 
justice within a state to the same extent that the executive head 
of the government or the legislature are responsible in their respec- 


tive fields.—Kenneth Dayton. 








North Dakota Bar’s High Ambition 


Members Seek Fullest Powers in Order to Improve Administration of 
Justice and Aid in Solution of Public’s Problems 


Each succeeding report of the North Da- 
kota State Bar affords proof of the stimulat- 
ing effect of inclusive bar membership. It will 
be remembered that this state was the first 
to achieve unification of its bar by statute. 
It came about indirectly. There was for a 
long time a state bar board of three members, 
empowered at first to conduct examinations 
for admission, and later to investigate charges 
against lawyers submitted to it by the su- 
preme court. There was also an annual 
license fee of ten dollars paid by all prac- 
titoners. In 1921 provision was made for 
paying one-half the proceeds of the license 
fees to the Bar Association of North Da- 
kota, which was formally created by the 
legislature, to defray its proper expenses. In 
that manner inclusive membership was as- 
sured and, by indirection, every member was 
required to contribute equally to the support 
of the association. The association was also 
empowered to nominate three members for 
each vacancy in the bar board, appointments 
to be made from these lists by the supreme 
court. 


Indirectly the association has conducted ex- 
aminations and investigated specific com- 
plaints. Apparently judges are treated as 
lawyers in this legislation and they have 
regularly participated in the meetings, activi- 
ties and management of the State Bar, so 
there has been real unity as well as inclusive 
rights and duties. 


One effect of this integration is seen in the 
matter of requirements for admission. Al- 
though this matter is implicitly reserved to 
the legislature, the requirements have been 
raised, at the request of the bar, so that 
applicants must have three years or more of 
law school training and two years of aca- 
demic instruction, or its substantial equiv- 
alent. The latter requirement was enacted in 
1931. 

At the last meeting the bar board reported 
that thirty candidates had secured admission 
in the preceding year. Of these twenty-nine 
were graduates of reputable law schools, “the 
other was a man of fifty-two years of age 
with long practical business experience who 
took the examination for the second time. 
Of the twenty-nine graduates of law schools 
twenty-six had had two or more years of 
college work ahead of their law school work, 
thus conforming to the requirements of the 
new law effective in 1936. There are almost 
no more office men now asking for admission 
to our bar.” 


The bar of North Dakota, like those in a 
number of western states, is hampered by 
reason of the state’s large area and relatively - 
small population. With 550 lawyers it has 
but fifteen per cent as many per square mile 
as Oklahoma. The great difficulty of bring- 
ing any considerable percentage of members 
together even once a year has led to vigor- 
ous efforts to promote district associations. 
More recently it has contributed to the am- 
bition to acquire a status equivalent to that 
conferred on state bars which were organized 
subsequent to 1921. Leaders have advocated 
amendments to the law which will give full 
“self-governing” powers, and the California 
act has been taken as a model in respect to 
these provisions. 

The committee on local organization and 
integrated bar and the committee on legis- 
lation joined in recommending at the last 
annual convention that the bar seek legisla- 
tion similar to that enacted in California, and 
the members present approved the proposal 
in principle. 

What Bar Integration Yields 

The first named committee reported that 
in other official state bars the powers ex- 
pressly conferred had contributed to the fol- 
lowing results: 

The level of effectiveness of the profession has 
been raised; 

Professional consciousness has been quickened 
and promoted ; 

The trials and hazards as well as the responsi- 
bility that the profession faces have been thor- 
oughly understood and in large measure met; 

The burden of setting up standards of con- 
duct and enforcing them and largely taking the 
responsibility from the courts, where it does not 
rightfully belong, has been successfully under- 
taken; 

That there has been created in its personnel a 
finer attitude in the trial of cases, in conduct 
toward fellow practitioners and towards the 
courts generally; 

That once adjusted to the new duties they 
have taken up the chief responsibility to which 
all else is preliminary, that of taking charge of 
the administration of justice; 

And finally, becoming a real force in the state 
as a leader in solving the vital social and eco- 
nomic problems that are pressing upon us today, 
and in getting ready to meet those problems 
that loom with increasing importance upon the 
horizon. 


To which Chairman Kvello added: 

“To accomplish the same results with cer- 
tainty and dispatch we believe that we must 
train ourselves by first assuming full responsi- 
bility for the admission and discipline of those 
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within our ranks. We must then weld ourselves 
together through a greater appreciation of our 
interdependence and individual and joint re- 
sponsibility.” 

These are brave words: “Taking charge of 
the administration of justice.” “Becoming a 
real force in the state” and “getting ready 
to meet those problems that loom with in- 
creasing importance upon the horizon.” The 
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sense of official responsibility and the am- 
bition to contribute statesmanship in years to 
come when our fabric of state government will 
be subjected to strains greater than ever be- 
fore, bespeaks a spirit and integration which 
puts the lawyers of North Dakota in a high 
position compared with those in a majority 
of the states. 


Farming Out Justice 


Pennsylvania Continues to Show the Worst Way for a State to Administer 
Justice in a Metropolitan District 


Philadelphia appears to have the worst sys- 
tem of administering justice, so far as the 
smaller civil and criminal cases are concerned, 
of any place in the civilized world. But lest 
Philadelphia be unjustly treated, it should be 
said that there was a time when other cities 
were just as bad. 

What in substance has been done in our 
third largest city is to farm out the privilege 
of handling nearly all misdemeanor cases and 
all civil cases involving not more than $100 
to twenty-eight magistrates who succeed in 
getting themselves elected. There is but one 
qualification for the office, which is that the 
incumbent shall be able to get more votes 
than rival candidates. 


The office of magistrate is not one to tempt 
a person not gifted in vote-getting; the salary 
is $5,000 and the term six years. No special 
or professional prestige attaches to the office. 
Very few lawyers become magistrates. But 
in the ranks of ambitious, hustling, party 
politicians the office is one which makes a 
very strong appeal. It confers powers which 
may be utilized for the political advancement 
of the holder; there is usually but little real 
work involved, so the incumbent has time to 
devote to his political career. The men who 
become magistrates are commonly those who 
are climbing the political ladder. From the 
point of view of professional office-holders 
the position is one of real value, resulting 
in plenty of competition. Each magistrate is 
chosen on a city-wide ballot in competition 
with every person who would like to get 
the office. 

It is obvious that the magistrates selected 
under such a system must be pretty smart 
fellows; they need know nothing about the 
duties of the office but they must have a 
footing in politics and must be useful to the 
politicians higher up. And for six years they 
must strive to improve their position in their 
party. 


To one who has any knowledge of city 
politics the foregoing practically tells the 
story. 

Sut it should not be assumed that magis- 
trates generally are corrupt. There have been 
convictions for corruption, but no general 
charge can be made against the entire body; 
it is not easy to define the word corrupt; 
it is extremely difficult to get proofs of cor- 
ruption, and still more difficult to convict. 

That most of them are essentially ignorant 
men, outside of their political ficld, can be 
demonstrated, and most of them can be called 
neglectful of public interests and convenience. 

Philadelphia cannot do much about this 
situation for a long time. But all the avail- 
able facts have been recorded in a _ book 
published by the Thomas Skelton Harrison 
Foundation. Mr. Ervin, of the local bar, is 
the author. It would be difficult to praise 
too highly the studies and appraisals thus 
made. 

So it may be presumed that at some future 
time the present magistrates’ courts will be 
wiped out. There is no other road to reform. 
If their jurisdiction is not transferred to the 
Municipal Court, as recommended by Mr. 
Irvin, so many changes must be made that 
the resultant product will be substantially a 
different court. It must be served by lawyer- 
judges, not laymen. There must be some 
form of selection which will insure reason- 
able security of tenure without subjection to 
political scheming and service. There must 
be an entirely different form of organization. 

The simpler way out of the morass, of 
course, is to abolish the present office of 
magistrate. By adding ten judges to the Mu- 
nicipal Court all the work now done by 
twenty-eight magistrates can be done in a 
vastly better manner. 

1Copies of the report, entitled The Magis- 
trates’ Courts of Philadelphia, may be obtained 


gratis from the Thomas Skelton Harrison Foun- 
dation, 311 8S. Juniper St., Phila, 
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Right here we observe the harm that can 
be done to the public by constitutional pro- 
visions and the difficulty of amending a stat: 
constitution. The convention of 1873 was 
doubtless dominated by practical politicians, 
as is ordinarily the case. At any rate the 
delegates knew little and cared little abou‘ 
efficiency in the city’s inferior tribunals. 
They deliberately perpetuated a system which 
in substance conferred on political bosses the 
entire control of justice at its source. Aside 
from the ordinary burden of amending the 
constitution, is the vested interest of political 
gangs in the status quo. It will take some- 
thing like a political convulsion to effect sub- 
stantial reform. 


The legislature in 1927 made a feeble and 
hopeless effort to improve the magistrates. 
Their salary was increased and they were 
required to elect one of their number as chief 
administrator. The present investigation 
shows that this effort to reform was condi- 
tioned by the inability of the legislature to 
impose any plan which would be really irk- 
some to the magistrates. Their political 
power is well illustrated by the terms of this 
all but impotent reform act. The bill was 
badly drawn. Under its operation it is as 
impossible as ever to ascertain what the mag- 
istrates are doing. Only a tedious, patient and 
ingenious form of research, such as Mr. Ervin 
has made, can afford any precise knowledge. 
What it most proves is that Philadelphia never 
can get honest and efficient service in this 
field without a sweeping, destructive reform. 

It is obvious that a transfer of the juris- 
diction to the Municipal Court, which has 
lawyer-judges and a highly developed admin- 
istrative system, is at present indicated. 
Higher salaries will be paid but the gross 
cost to the city will be less. The Municipal 
Court judges will not be subservient to po- 
litical pressure to the same degree as the 
puppet magistrates. 


But such an escape is not ideal. Doubling 
the number of Municipal Court judges wii 
be a source of weakness to that court. The 
taking over of the misdemeanor and petty 
civil causes will make the office of judge less 
desirable by the lawyers who most are needed 
for the metropolitan bench. We have no 
better system in vogue as yet, except in De- 
troit where a single compact court has all 
criminal jurisdiction.2, The failure to imitate 
Detroit’s great experiment is due, not to lack 
of conspicuous success, but to inability to 
think beyond constitutional barriers. 


And if we look beyond our national bound- 
ary line we can see in completely successful 
operation a system of magistracy which could 


2For a description of the work of the unified 
criminal court in Detroit see this Journal, Vol. 
XIV, No. 6, p. 180. 
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be adopted for any American state, county 
or city with prospects of giving better re- 
sults than our present methods. If we were 
to adapt for Philadelphia’s use the English 
system of lay magistrates we would have to 
provide for appointment by a high state au- 
thority of a sufficient number of mature and 
intelligent citizens. It is conceivable that a 
disinterested source of appointment could be 
provided. There is no doubt at all that life 
commissions to worthy citizens would be ac- 
cepted as a high honor. It would then be a 
simple matter to put the English system into 
operation. 
The Ideal Solution 


That would mean that the appointed citizen 
justices would arrange a schedule. of service 
so that each would assume to sit in court for 
one session every other week. They would 
never sit singly. If three were required to 
make a tribunal there would be assurance of 
a judgment in every trial and an entire escape 
from suspicion of personal or political mo- 
tives. Their work would essentially be that 
of hearing and disposing of misdemeanor cases 
and conducting preliminary examinations in 
felony cases. 

If we should follow the English system we 
would supplement this citizen tribunal by ap- 
pointing also a salaried judge from the bar, 
who would take over the matters involving 
legal difficulties. In a city as large as Phila- 
delphia several such professional judges might 
be used. We would also provide the lay jus- 
tices with clerks who were trained in the law. 
This office should carry sufficient pay to at- 
tract the assistant prosecutors who are now 
capitalizing their publicity by becoming elected 
judges. 

How many lay magistrates would Phila- 
delphia require? Doubtless more than a city 
of equal size in England, for we have more 
misdemeanors and offenses of all kinds than 
the English. Mr. Spencer Irvin estimates that 
the work being done by the twenty-eight po- 
litical magistrates at present could be done 
by ten or twelve. If twelve citizen tribunals 
were set up, with three magistrates for each, 
and service was on the basis of twenty-six 
days per year, there would be a need for 432 
magistrates. If an additional fifteen per cent 
were appointed to take care of exigencies, 
there would be a total of 498. England and 
Wales, with a population of nearly forty mil- 
lions, have over 25,000 lay magistrates. To 
have a like proportion Philadelphia would 
have between twelve and fifteen hundred. But 
the English magistrates have various other 
public duties and there is always a consider- 
able number who are superannuated. Inas- 
much as they receive no pay there is a posi- 
tive advantage, and no harm, in having an 
excess. Their sessions are usually of about 


three hours. 
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We have referred only to the criminal 
cases in which good sense and common hon- 
esty are needed, but the civil jurisdiction to 
one hundred dollars could be dealt with in 
such tribunals better than at present. Or 
this could be transferred to the Municipal 
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Court, with informal procedure retained. 

Has Philadelphia 500 or more citizens who 
would give a part of their time for the tre- 
mendously important work of passing upon 
delinquency? Doubtless there are 10,000 such 
citizens who would be proud to serve. 





Cleveland’s Latest Judicial Election 


An awkward situation arose a week before 
the judicial election of last November in the 
city of Cleveland, resulting in considerable 
embarrassment to the Bar Association and 
its candidates. The election law until amended 
in 1931 permitted each candidate for a place 
in the municipal court of Cleveland, or the 
common pleas court of Cuyahoga county, to 
compete with all other candidates including 
incumbents. The unfairness of this was recog- 
nized by an act which treated each judgeship 
as a separate office and required candidates 
to specify for which particular judgeship 
they were contending. This was commonly 
referred to as the “alley system.” A test of 
the validity of the amendment resulted at a 
late day in a reversal by the supreme court 
of the decisions in the trial and appellate 
courts, which latter upheld the law. The final 
decision caused a realignment of all nom- 
inees, restoring the former battle royal sys- 
tem. 

The places to be filled were all in the mu- 
nicipal court and the voting restricted to the 
city. These places were those of chief jus- 
tice, five judges for six year terms, one for 
a four year, and three for two year terms. 
The non-partisan system as operated in Ohio 
permits of nominating judges at party prim- 
aries, but most nominations are made by peti- 
tion. The ballot is limited to judicial offices 
and has no party designation. 

The Cleveland Bar Association proceeded 
in its accustomed manner to choose its pre- 
ferred candidates, but observing the terms of 
the amendment to the election law. Its com- 
mittee first mailed to the 2033 members the 
names of candidates who were incumbents, 
and those who were not, with appropriate 
questions as to both classes in order to ob- 
tain the opinion of the entire bar as to quali- 
fications, so far as they could be ascertained. 
Of these questionnaires 1238 were returned 
and the answers to questions were tabulated 
by expert accountants. The committee then 
prepared its report, recommending certain 
candidates, and withholding recommendation 
from all others. These recommendations, with 
pamphlets containing biographical informa- 
tion concerning candidates, were then sent 
to all members, who were asked to vote. The 


votes cast coincided with the committee’s rec- 
ommendations. The candidates so finally en- 
dorsed agreed not to attend partisan political 
meetings. 

When the decision holding the alley system 
invalid was received a prompt reconsideration 
was necessary. The committee called its ten 
endorsed candidates to a conference and it 
was agreed that the fair thing to do was to 
endorse all the candidates who had been found 
to be qualified under the replies to the ques- 
tionnaire submitted previously to the mem- 
bers. Thus five names were added and the 
advertising altered to correspond for the few 
days before the election. 


The election resulted in popular choice of 
five candidates on the bar list, all incumbents 
of office. Three incumbents who were dis- 
approved by the bar were elected, and two 
who were not incumbents and not approved. 

The results were not as favorable to the 
Bar Association’s recommendations as usual. 
This is, in part at least, to be ascribed to 
the abrupt change in the bar ticket, rendered 
necessary by the supreme court decision, and 
in part to the fact that the city electorate 
is not as responsive to bar advice as that of 
the county, which chooses common pleas 
judges. 


Bar Should Nominate Directly 

One feature of the system evolved by the 
Cleveland Bar is that of judging the judges 
who wish to be re-elected. Concerning them 
there should be fairly definite opinion as to 
fitness. Those who have served faithfully 
deserve, and the public service deserves, that 
they be re-elected. But the voters, on the 
whole, are entirely without knowledge of fit- 
ness, unless there be some very sensational 
factors involved. The bar, then, especially 
owes a duty to render its opinion on sitting 
judges to the electorate. Even the endorse- 
ment by the bar of an incumbent may not 
offset the unfair prejudice which a judge may 
incur through faithful administration of jus- 
tice. A judge sitting long in traffic cases, 
for instance, may incur ill will in proportion 
to his honesty and independence. Bar influ- 
ence should more than counteract undeserved 
odium. Or there may be, on one of these 
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blanket tickets, organized opposition to an 
independent judge on the part of all the vicious 
elements in the population. The “alley sys- 
tem” is intended to put a check on this evil. 

Where the efforts of a strong bar associa- 
tion are put forth consistently as a means for 
guiding voters necessarily ignorant there 
should be in time provision for nominations 
made directly by the association and these 
nominations should disclose their origin on 
the official ballot. This would not, in theory, 
greatly assist bar candidates, but it would 
materially reduce the cost of clections to the 
bar association. 





Wholesale Appointments to Bench in 
Los Angeles 


Los Angeles is second only to Cleveland in 
respect to organized bar efforts to inform 
voters concerning judicial candidates. Sev- 
eral years ago the Los Angeles Association 
had a method of taking the opinion of the 
bar which appeared to be in advance of all 
other plans, for it eliminated the voting law- 
yet’s ignorance as to certain candidates. Each 
lawyer was expected to vote only for the 
candidates concerning whom he had personal 
knowledge. For some reason this method 
was abandoned. At present there is expec- 
tation that the Cleveland plan will be adopted. 
It should, of course, be supplemented by a 
corrupt practices act which rigidly limits the 
amount of money which can be spent by, 
or on behalf of, any candidate. 
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About a year ago the bar association in 
Los Angeles was more or less bedeviled by 
one Bob Schuler, a preacher who had the use 
of a radio station and used it to acquire poli- 
tical power. But the federal radio commis- 
sion deprived him of this privilege, on the 
ground that his language was obnoxious. 

Then came the need for appointing twelve 
additional judges for the superior court and 
four for the municipal court. Wide attention 
was given to this because it was asserted that 
Governor Rolph received applications from 
1,760 lawyers who were legally qualified. 
There were enough, at any rate, to create an 
embarrassing situation for the governor. At 
this point Mr. L. L. Larrabee, chairman of 
the bar association committee on judicial 
selection, suggested to the governor that he 
take the advice of a small group of practi- 
tioners. In accepting he asked Mr. Larrabee 
to recommend twelve advisers, and this was 
done. The governor turned over to the spe- 
cial committee the names of 400 applicants, 
and requested a select list of fifty approved 
candidates for each bench. Mr. Larrabee had 
suggested thirty names for the higher court 
and twenty for the municipal bench. 

The advisory committee had a hard week’s 
work making up the list. It resulted in the 
selection by the governor of fifteen of the 
sixteen appointees from the approved lists. 
On the whole the bar had reason for con- 
siderable satisfaction when the names were 
made public. It was believed that without bar 
advice the governor would have felt impelled 
to appoint several on purely political grounds. 





Bar Examiners Organize 


It would be difficult to be over-emphatic in 
endorsement of the National Conference of 
Bar Examiners which was organized at At- 
lantic City on September 16. The organiza- 
tion is formed “for the purpose of increasing 
the efficiency of the state boards in admitting 
to the bar only those candidates who are 
fully equipped both from a standpoint of 
knowledge and of character to serve as law- 
yers, and also to study and cooperate with 
the other branches of the bar in dealing with 
problems of legal education.” There will be 
annual meetings at the time of the meeting 
of the American Bar Association and “all 
members of boards or committees of law ex- 
aminers or character committees of the vari- 
ous states shall be entitled to be members of 
the Conference, and shall become such mem- 
bers when in attendance upon its meetings.” 

The new Conference will give assistance to 
all boards of examiners and character com- 
mittees and will count on cooperation by the 


national and state bar associations, the Car- 
negie Foundation for the Advancement of 
Teaching, the American Law School Asso- 
ciation and other agencies. 

As a beginning a monthly publication called 
The Bar Examiner was launched in Novem- 
ber. It is published at the office of Secre- 
tary Will Shafroth, Denver. The first meet- 
ing was instituted by Mr. Shafroth and Mr. 
Philip J. Wickser. Mr. James C. Collins, of 
Rhode Island, was elected chairman for the 
first year, with an executive committee of 
five. Mr. Wickser made the opening address 
in a statement of the entire situation of bar 
admissions and the many difficult problems 
involved, showing clearly the need for con- 
certed action. This address forms a large 
part of the first number of the Journal and 
appears also in the New York State Bar 
Association Bulletin for November. It should 


be read by all interested in legal education 
and the future of the legal profession. 


The 
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address stands out as the most masterful state- 
ment of the problems and opportunities in the 
field of legal education and admissions, and 
what remains to be accomplished, that ha 
yet been made. It is a model of analytical 
study and presentation. 

The first session was followed, in the 
evening, by four round table discussions of 


wn 
—— 


leading problems, and the interest in the work 
was proved by the fact that the sessions lasted 
until midnight. 

It is intended, as set forth in the Journal, 
to maintain through Secretary Shafroth a 
clearing house for information sought by bar 
examiners, 


Massachusetts Judicial Council Reports 


The Massachusetts Judicial Council, in its 
seventh annual report, deals with a number 
of matters in a manner calculated to afford 
assistance to the legislature. The legislature 
had formally asked the council for advice 
concerning pending measures, most of which 
are procedural. ‘These bills are dealt with 
in the report and there are the customary sum- 
maries of work accomplished during the past 
year by the various courts. 


In addition some of the specific recom- 
mendations are as follows: For better disci- 
plinary work in the bar it is recommended 
that the chief justice of the supreme judicial 
court designate certain practitioner commit- 
tees in districts other than Suffolk County 
(in which the grievance committee of the 
3oston Bar Association is doing good work) 
to investigate complaints, and that the chief 
justices of the supreme judicial and superior 
courts designate members of their respective 
courts to hear cases, in order that there be 
uniform practice in dealing with disciplinary 
cases. (It would appear to be a very wise 
plan to have these local grievance committees 
commissioned by a high authority. They 
would be on a different plane from com- 
mittees created by. weak bar associations. The 
part taken by the chief justice would im- 
mensely dignify this work.) 

It is recommended that the entry fee in 
the superior court be increased from the sum 
of three dollars which was fixed nearly a 
half-century ago. At the present time plain- 
tiffs have their choice between the district 
court and the superior court. In the latter 
the cost of jury trial is estimated to run 
between $400 and $500 a day. The records 
show that the plaintiffs recover in only about 
half of the actions, and since few judgments 
exceed $1,000, there are many cases in which 
the public pays more than the face of the 


judgment. The plaintiff who chooses the 
more expensive court should bear a larger 
share of the cost and the council’s recom- 
mendation for an entry fee of $10 appears 
very moderate. 

It is recommended that the present law be 
retained which permits district court justices 
to try misdemeanor cases with juries in the 
superior court. The plan appears to promote 
economy through flexibility. For the Muni- 
cipal court of Boston it is proposed that there 
be an appellate branch to take the place of 
appeals now going to the superior court, with 
trial de novo. Under this plan the respondent 
would clect for trial in either court, and have 
but one trial. This would do away with one 
of the crying evils of misdemeanor jurisdic- 
tion. 

An argument is made against including in 
local budgets, court officials whose salaries are 
a local charge. “The assistants to the judi- 
ciary are representatives of the commonwealth 
and should be kept as such even though their 
salaries are paid by the counties.” The hope 
is to keep court officers from local politics. 
“Massachusetts cannot afford to allow the 
officials and employees of the courts of the 
state (and all the courts are courts of the 
state) to be regarded and treated merely as 
county servants.” 

The council is engaged in revision of the 
writs used in actions so that persons upon 
whom they are served will know what they 
are commanded to do. It has recommended 
that conversations between husband and wife 
be made admissible in evidence in all 
mestic relation well as in 
support cases. . 

The report consists of seventy pages and 
embodies a number of statistical tables and 
a draft act to provide for an appellate division 
in the municipal court of Boston. 
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Plans for Court Unification in Idaho 


Strong Foundation for Justice Projected Through Co-operation of 
Integrated State Bar and Judicial Council 


A sure way to get a hopeful view of present 
trends in the administration of justice is to 
read the proceedings of a state bar which is 
on the road to professional integration through 
inclusive membership and official status. This 
applies to all of the nine official state bars, 
and in considerable measure to the bar asso- 
ciations which have augmented their member- 
ship through federation, but the immediate 
cause for the statement lies in the report of 
the last annual meeting of the Idaho State 
Bar, which appears in the Idaho Law Jour- 
nal for November. A very interesting descrip- 
tion of the way the Idaho state bar act was 
adopted, and its subsequent history, appeared 
in this Journat for February, 1931, in the 
form of an address by President Jess B. 
Hawley. 


The background of this movement is un- 
usual. To begin with Idaho is a big state; 
add up the areas of all the New England 
states, add New Jersey, Maryland and Dela- 
ware, and the total area of the nine states 
is less than that of Idaho. Nearly twice as 
large as Pennsylvania, Idaho is divided by 
mountain ranges into three sections. In recog- 
nition of this the state bar holds its meeting 
in each of the three sections in rotation, and 
annual meetings of the lawyers of the other 
two sections are also held. There are only 
570 lawyers in the entire state. 


The difficulties in the way of effecting bar 
unity under these conditions are readily seen. 
Before statutory unification of the bar there 
could be no effective organization. Presi- 
dent Hawley summed up the situation by say- 
ing that “the lawyers of Idaho came definitely 
to the conclusion that the voluntary bar as- 
sociation had been, then was, and would al- 
ways be a shabby, even though genteel, sort 
of failure.” 

It was not possible to animate any large 
proportion of the lawyers with the ideal o1 
statutory powers, but the lay legislators, 
against the opposition of all the lawyers in 
the legislature, put through the bar act which 
was favored by a few hopeful leaders. It 
became necessary two years later to alter the 
title and enact it again, and by that time the 
lawyers were converted to the idea. Since 
then progress in professional consciousness 
and interests has been rapid. 

Probably the greatest forward step in proof 
of this was the creation of a judicial council 
by the state bar, under a later amendment 
of the act. The council was given a strong 
personnel, representing the supreme court 


through Chief Justice Alfred Budge, the dis- 
trict courts and the practitioners. The bar 
assumed the expenses of the council, no slight 
burden when the total receipts of:the bar 
from dues are about $3,000, but with the ex- 
pectation that the legislature would eventually 
make an appropriation. 


Plan Unified Judicial System 


In its particular field of investigating com- 
plaints and prosecuting members for unethical 
conduct, and the examining of applicants, the 
bar has functioned with thoroughness and 
precision. In the larger field of promoting 
the more cfficient administration of justice. 
the judicial council has developed a most am- 
bitious program. Its survey of business in 
the courts in eleven districts showed that some 
judges had too much work, and others not 
enough. There was also the condition of in- 
sufficient pay for judges, and growing dis- 
satisfaction with their election on partisan 
tickets. 


Obviously remedies were needed. It was 
realized that efforts to increase the salaries 
would prove unsuccessful. Out of all the 
facts and discussions grew the idea of a uni- 
fied state judicial system. This plan was 
worked out in its principal features and sub- 
mitted at the last bar meeting. It involves a 
reduction of districts to not more than four, 
with not less than three judges in each dis- 
trict, one of whom will exercise administra- 
tive powers. The presiding judges, together 
with the chief justice of the supreme court, 
the president of the state bar, and one lawyer 
elected in each of the three major sections, 
will constitute the judicial council, which will 
have power to regulate procedure. This 
scheme embodies all the principles of the 
unified state court. It would be especially 
favored in operation if brought into being 
through the efforts of the integrated state 
bar. No state has yet achieved this entire 
program, but progress has been made in that 
direction, and always with improved results. 


This plan was approved in principle by the 
bar in its annual convention, after discussion 
of each separate proposal. 

More in detail, it should be said, the plan 
includes the abolishment of the county pro- 
bate courts, which ordinarily have lay judges. 
The saving thus made will permit of sub- 
stantial increase in judicial salaries through- 
out the state without prejudice to the public 
treasury. While the contested probate cases 
will become part of the district court jurisdic- 
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tion, routine matters will be handled by the 
clerks of court in each county, this office be- 
ing completely made over to afford expert- 
ness and centralized supervision. The mis- 
demeanor and inferior civil jurisdiction of 
the probate courts will be vested in an officer, 
presumed to be a lawyer, who will be known 
as county justice, or court commissioner. 
This program requires constitutional amend- 
ment. It has been entered upon by the state 
har with full understanding of the difficulties 
involved, but with a measure of confidence. 


Encourage Local Organization 

Aside from the affirmative action taken by 
the convention, the most outstanding fact was 
the attention given to the need for energizing 
the bar in every county. Leaders expressed 
dissatisfaction with nothing in their field ex- 
cept the failure of many lawyers to do more 
than pay their annual license fees. The need 
for arousing them to support of the program 
was freely expressed and plans were made to 
accomplish this by organizing more local as- 
sociations and stimulating activity in every 
locality. During the coming year much effort 
will be made to enliven the local bars. 

This dissatisfaction and consequent effort 
deserves comment. Among other a priori 
arguments offered against compulsory state 
bar organization was the claim that local 
associations would be stifled. Of course this 
has not been the case. In North Dakota, 
where local organizations have been weak or 
lacking, the state bar is engaged in a great 
scheme of organization. In California the 
state bar finds the cooperation of local bar 
associations essential. 

The proof is very clear that when the bar 
of a state is given powers it realizes its pub- 
lic responsibilities. A field is created for 
leadership. Then arises the need for support 
from the entire bar. Those elected to the 
governing board find themselves in leadership, 
but being genuinely representative, they can- 
not proceed impulsively with reform programs 
and commit their constituents without assent. 
Progress may appear for a time to be.actu- 
ally delayed, but the education of the mass 
of practitioners to their individual and col- 
legiate duties is progress itself, and eventu- 
ally will carry the bar and the state just as 
far as sound principles and a sense of duty 
may permit. 


Eight Steps in Procedural Reform 

The judicial council of Idaho has not re- 
stricted its labors to planning a great reform 
which will take at least four years for ac- 
complishment. It worked out a number of 
changes in procedure and submitted them to 
the district meetings for discussion. The re- 
sult was enactment in the 1931 session of 
eight measures of considerable importance in 
respect to enlarging the powers of the courts 
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to render justice. After the bar has approved 
such measures it places them in the hands 
of its committee which endeavors to secure 
enactment. The bench and bar of Idaho ap- 
pear to be on a very friendly basis with the 
legislature. 


Concerning the difficulty of securing adop- 
tion of the large program of judicial uni- 
fication, the survey committee of the judicial 
council closes its report with the following 
significant paragraphs: 

“it has been suggested that the proposed pro- 
gram will be difficult of adoption. This depends 
upon the attitude of the bar as a whole and the 
course taken by individual members of the bar. 
The people and the legislature will welcome any 
genuine program of efficiency and economy. If 
the organized bar approves the program and the 
members of the bar refrain from urging their 
individual opinion in opposition to the organized 
opinion of the bar, progress should not be diffi- 
cult. But the program necessarily involves tech- 
nical adjustments about which the people may 
easily be confused, and if the bar speaks with a 
divided voice, progress will be slow. 

“This work is a labor for the well-being of 
the people of Idaho. No lawyer will assume the 
responsibility for setting up his own opinion in 
opposition to the considered and deliberate opin- 
ion of the bar unless he is able to justify himself 
by a firm conviction founded in reason and 
reached after deliberate and careful investigation. 
Even then if his reason fails to convince the 
competent members of his own profession he 
will hesitate to seck the less qualified judgment 
of laymen.” 

For those who have seen much unselfish 
labor flouted year after year by self-seeking 
lawyers the foregoing words will suggest the 
approach of the millenium. And yet it is 
obvious that if the bar is on the whole en- 
lightened and patriotic, as every orator as- 
sures us that it is, then only a plan to mak: 
effectual the will of the majority is needed 
to bring about a renascence in judicial ad- 
ministration. Reform is primarily for the 


public welfare, but in the long run no part 
of the public will reap a greater harvest 
than the legal profession when it is rein- 


stated in public opinion as the most responsible 
factor in government. 


Better Mode of Selecting Judges 


One of the best addresses ever made on 
judicial selection and tenure was that made 
at this meeting by Mr. Frank Martin. Start- 
ing with the general desire to change from 
partisan nominations, the speaker told at 
length of the methods adopted elsewhere, and 
especially in Cleveland, to make the opinion 
of the bar serviceable. It is understood that 
to merely free aspirants for judicial office 
from party politics is not to “take the judicial 
office out of politics.” It may merely immerse 
the office in very realistic politics of a kind 
possibly worse than partisan. But the non- 
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partisan nomination and election has the ad- 
vantage of offering a wider scope for bar 
influence. Mr. Martin would have the law 
amended so that the bar would have the right 
to make nominations. This would not be an 
exclusive right. It would involve taking a 
bar referendum. Such an arrangement is the 
logical outcome of the growing sense that 
the bar should be able to present its candi- 
dates in the most open and public manner. 
The speaker also advocated twelve year terms 
for all judges, and increase in salary and re- 
tirement pensions. The constitution gives the 
governor alone the power to fill vacancies. 
Mr. Martin recommends an act requiring the 
governor to request recommendations from 
the bar. Without authority of law the bar 





JOURNAL OF THE 


has in recent instances been invited to assist 
the governor. In Idaho there is little fear 
of the abuse of executive power in this field. 
Bar Journal Needed 

There appears to be but one thing lacking to 
round out the Idaho lawyer’s facilities for 
collegiate action, and that is a bar journal. 
There is considerable opinion favoring an in- 
crease in dues to supply this need. The bar 
is sympathetic with the efforts of the state 
law school in publishing its quarterly, and co- 
operation of mutual benefit is likely to be 
effected. The desire to stimulate the interest 
of members who do not attend meetings may 
be realized even more through a publication 
than through local organizations, though of 
course both are needed. 


Present Status of Arbitration Procedure 


The Commercial Law League has been con- 
sidering the matter of arbitration procedure 
for several years. In 1927 approval was given 
to the act sponsored by the American Arbitra- 
tion Association, which is in substance the 
New York and United States acts, and those 
of a considerable number of states. Two 
years later approval was given to the act 
drafted by the National Conference of Com- 
missioners on Uniform State Laws, which 
differs from the federal act in limiting agree- 
ments to arbitrate to existing controversies. 
This partial retreat did not satisfy some mem- 
bers and the result has been recurrent at- 
tempts to register League opinion as opposed 
to arbitration in any form. 

At the 1931 annual meeting of the League 
the special committee on arbitration divided 
and presented two reports. The one signed 
by four members urged very strongly the 
arguments opposing arbitration, while a de- 
fense of arbitration procedure received the 
support of three members. Both reports, and 
the interesting discussion thereon were pub- 
lished in the Commercial Law Journal for 
September. 

In defense of arbitration Mr. B. H. Har- 
togensis, of Baltimore, has waged a persistent 
campaign. To him is ascribed authorship of 
the able and very informative minority re- 
port, which is quoted below. The convention 
finally voted to recommit both reports to the 
special committee for further consideration. 

The minority report is largely devoted to 
answering objections to arbitration presented 
in the majority report. The position taken 
by a majority of the committee is that “if the 
League will get officially and unitedly behind 
a determined movement looking to a revision 
and simplification of the practice and pro 


cedure obtaining in the courts of the several 
states, the laws of which now permit of the’ 
delays complained of, a great deal could, and 
doubtless, would be accomplished.” The state- 
ment is also made that arbitration acts all 
permit of appeal to a court and jury. “We 
therefore think that the possibilities for even 
greater delay than would be suffered if the 
cause were brought in the proper tribunal in 
the first instance, must be obvious to all.” 


Report Defending Arbitration 

The minority opposes the report of the major- 
ity of this committee as submitted by its chair- 
man, Albert L. Cobb, Esq., on the 9th instant, 
firstly because its allegation that the “arbitration 
statutes” . . . as set down “on the statute books” 
. . . “of most of the states are seldom resorted 
to by disputants,” is a gross error and leads to 
false conclusions; as in very fact business in this 
country is conducted on a large scale by many 
hundreds of organized cooperatives to carry into 
effect the arbitration clauses now so usual in this 
country in many kinds of trade contracts. There 
have been as well many kinds of contracts of 
individuals embodying such clauses notably build- 
ers, architects and all insurance policies. It is 
stated reliably that over fifteen billion dollars of 
business commodities are here protected by arbi- 
tration clauses and that almost daily differences 
between the parties arising thereunder are sub- 
mitted to arbitration under the terms of the con- 
tracts and that in accordance with the federal 
law (1925) and like laws in effect in 16 states 
which prevent recourse to the courts without first 
requiring of the defendants to arbitrate their 
disputes under the terms of contracts previously 
entered into. This is the very type of law which 
practical business men urge upon us as equally 
practical commercial lawyers. 

Without mentioning organizations with special- 
ized and local arbitration facilities, over 7,000 


business men and lawyers in approximately 1,700 
cities are on the panel of the American Arbitra- 
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tion Association and serve as arbitrators without 
compensation to further a cause which they know 
is essential to the alleviation of business condi- 
tions. Many of these are outstanding members 
of this League. 


We all seem agreed “there could be no real 
objection to parties adjusting their differences by 
voluntarily submitting to arbitration.” The stat- 
utes which are opposed attempt no more than 
this. They regulate an arbitration in a manner 
approved by law and business and they protect 
arbitration agreements voluntarily entered into. 
They do no more than would the courts have 
done were it not for ancient English decisions 
built up on false premises. See the opinion of 
Cardozo, J., in Meacham vs. Jamestown F. & C. 
R. R. Co. (1914) 211 N. Y. 105 N. E. 653 and 
U. S. Asphalt Refining Co. vs. Trinidad Lake 
Petroleum Co. (1915) 222 Fed. 1006. 


No one is compelled to arbitrate unless he 
previously has agreed so to do. The statutes do 
no more than to add legal sanction to an obliga- 
tion already moral and to adopt as a legal con- 
cept that which business men consider funda- 
mental; it is surely in the interest of fairness to 
encourage parties to a contract to carry into effect 
such of its terms as looks to voluntary arbitration, 
It has long ago been decided that such arbitration 
does not oust courts of their jurisdiction. 


Arbitration takes no rights from the courts. 
See U. S. Asphalt Refining Co. vs. Trinidad Lake 
Petroleum Co. supra, which shows the “unworthy 
genesis” of this idea. Its death knell was 
sounded by Judge Cardozo in Berkovitz vs. Arbih 
& Houlberg, Inc. (1921) 230 N. Y. 261, 130 N. E. 
288 when he stated “the supreme court does not 
lose the power inherent in its very being when 
it loses power to give aid in the repudiation of a 
contract, concluded without fraud or error, 
whereby differences are to be settled without re- 
sort to litigation. For the right to nullify is 
substituted the duty to enforce.” 

It has been objected to that an arbitration con- 
ducted by laymen is apt to result in bad law and 
seriously harm those whose interests are involved 
in any particular controversy which is settled by 
arbitration. There seems no reason to doubt that 
when business men desire and need in business 
transactions a judgment based on business knowl- 
edge and experience they turn to arbitration 
and appoint as arbitrators men well versed in 
the particular facts of the dispute or experts in 
the merchandise involved to judge the case in- 
stead of twelve jury-men generally ignorant of 
the field in which the controversy arises. The 
decision of the arbitrators is not precedent for 
any other decision so that it can only affect the 
parties to the controversy. 

The large increase in cases arbitrated where 
business is involved, the unanimous support of 
business as is shown by a list of partial endors- 
ers of the draft state arbitration act is convinc- 
ing of the business demand for modern arbitra- 
tion law. The courts, too, have uniformly sup- 
ported them without equivocation whenever the 
question has been raised. See for example, a 
state court supporting a state act, Berkowttz vs. 
Arbib & Houlberg, Inc. supra; a federal court 
supporting a federal act; in re Thurston, decided 
by the Circuit Court of Appeals for Second Cir- 
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cuit in April 6, 1931; a federal court supporting a 
state act; Pacific Indemnity Co. vs. Ins. Co. of 
North America (1928) 25 F. (2) 930 (C. C. A. 9) 
and see the remarks of Lord Watson in Hamlyn 
vs. Talisher Distillery (1894) App. Cas. 202. 


Arbitration in Constitutions 


Certain states have deemed arbitration so neces- 
sary that there is provision in their constitution 
requiring arbitration statute to be passed, see for 
example, constitution of Alabama (1901) Sec. 84 
Art. LV and other states by legislative enactment 
lay down the broad general policy that courts 
should give every encouragement to arbitration. 
See for example, Mississippi Laws, Annotated 
Code (1930) Sec. 99. Witness the twelve states 
(Arizona, California, Connecticut, Louisiana, 
Massachusetts, New Hampshire, New Jersey, 
New York, Ohio, Oregon, Pennsylvania and 
Rhode Island) which have recently adopted laws 
incorporating the principles of the federal arbitra- 
tion law and of the draft state act of the Amer- 
ican Arbitration Association and the four states 
(Nevada, North Carolina, Utah and Wyoming) 
which have adopted the law sponsored by the 
Commissioners on Uniform Laws of the Amer- 
ican Bar Association. 

No one can deny that litigation should be 
speeded up. The question of arbitration, how- 
ever, does not concern speed alone, though it is 
often resorted to by business men in their efforts 
to obtain a speedy disposition of a controversy ; 
on the other hand they may desire arbitration for 
the privacy it afforded, or to protect credit, or 
to obtain the expert judgment of a business man, 
or to lower the cost entailed by litigation or for 
numerous other reasons. (See Harlan F. Stone, 
Academy of Political Science Proceedings 10:501 
July 1923.) We who act as commercial lawyers 
have an even greater obligation to represent the 
interests of business men than an ordinary law- 
yer, and business demands arbitration laws. Ar- 
bitration laws are not opposed to the interests of 
the lawyer, in fact where modern arbitration laws 
have been passed they have won the unanimous 
approval of the bar which welcomes the oppor- 
tunity to find a new field in which to practice and 
at the same time to be of service to its clients, 
see Carl F. Herring, “The Lawyer's Relation to 
Arbitration,” Journal of the American Judicature 
Society, Volume XII, No. 5, February, 1929. 


The Matter of Appeals 


Previously protest has been made that it would 
be necessary to provide for an appeal in cases 
of arbitration and that this would involve just 
as much delay as would an appeal in an ordinary 
action. The modern arbitration statutes provide 
for appeals, but the appeal which can be taken 
is only on guestions regarding the fair conduct of 
an arbitration, and violation of federal laws 
against restraint of trade (Sherman act of con- 
gress). The arbitrators’ judgment on questions 
of fact or law is final. The technical grounds for 
appeal which are almost always present in the 
legal action are eliminated. Probably the great- 
est factor though in keeping down the number of 
appeals from an arbitration is the fact that the 
acrimonious spirit generally existent between liti- 
gants rarely exists between parties to an arbitra- 
tion. The latter are generally satisfied that a fair 
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judgment has been obtained by an arbiter of their 
own choosing and willingly abide by the award 
so rendered. This is corroborated by experience 
of the American Arbitration Association under 
the modern arbitration acts. 

The attitude of the majority in opposing al! 
forms of arbitration statutes does not seem sound. 
Every state with the exception of two (South 
Dakota and Oklahoma) have on their books 
arbitration statutes most of which were placed 
there at a very early date. Georgia has not only 
provided a statute to protect arbitrations, but has 
codified the common law to protect them. See 
Georgia Code 1926, Sec. 5030-5054. Its supreme 
court has often stated its support of arbitration, 
but never declared its opposition. Sec. 5 C. J. 20 
and cases cited. While some statutes are inade- 
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quate in principle sanction arbitration 


nevertheless. 

This League has twice set its seal of approval 
on the general principle of arbitration; whatever 
be the attitude of its lay-members, it would be 
most unwise to run counter to like approval given 
by the American Bar Association and many other 
bar associations of the land. And with hundreds 
of trade associations endorsing commercial arbi- 
tration, we must in fairness to our clients and 
ourselves support these laws by an adequate reso- 
lution consistent therewith. 


Respectfully submitted, 


B. H. Hartogensis. 
Hamilton Cross, Jr. 
Isidore Feibleman. 


they 


News and Comment in Brief 


Educating the Trial Jury 

According to the Michigan State Bar Jour- 
nal the Bay County bar association unan- 
imously adopted a formal resolution through 
which “it voices its hearty and carefully con- 
sidered disapproval of the rule of any court 
that provides for the questioning of jurors 
upon their voir dire by the judge to the ex- 
clusion of direct questioning by the attorneys 
in the case.” 

There are obvious practical reason why trial 
lawyers wish to probe jurors. If methods of 
selecting jurors are imperfect there may be 
on any panel persons who, though able to 
meet general questions satisfactorily, are 
nevertheless unfit for the case at trial. If 
that is the reason for objecting to the ex- 
clusion of direct questioning by counsel, it 
can be met by the practice of obtaining the 
judge’s consent to put the appropriate ques- 
tions. 

Somewhere there must be a safe compromise 
between the interminable probing by lawyers, 
the principal purpose of which is to “educate 
the jury,” and a perfunctory examination by 
the judge which may result in an unfair ver- 
dict. A judge who could not fairly act as 
intermediate, and wisely pass upon the ap- 
propriateness of questions, would be a rare 
specimen. Our system at least preserves in 
the trial judge a sense of impartiality. 

It might be said that the danger of mis- 
trial or a wrong verdict should be reduced 
to a minimum by limiting jury service to in 
telligent and disinterested persons, thus do- 
ing away with much of the need for ex- 
temporized inquisitions. In Michigan, and in 
most states, the primary selection of jurors 
rests with local officials and doubtless every- 
where there is abundant room for improve- 
ment in the exercise of this duty. But we 
have not heard of any bar association be- 
stirring itself to bring pressure to bear on 


jury selecting officials to the end that in- 
competents be excluded. That would seem 
to be one of the fields of interest for the 
organized bar, but the fact appears to be that 
proficient trial lawyers have no real objec- 
tion to weak panels. What they emphatically 
desire is freedom to explore and challenge. 


It is not common to hear of instances when 
several weeks are devoted to getting a jury, 
during which hundreds or thousands of tales- 
men are sworn and examined, but it is certain 
that a limitation on the voir dire examination 
does make for economy of time and the ex- 
clusion of unfair practices. It has also the 
great merit of putting both sides on an even 
footing. And it is a conspicuous fact that 
the most successful use of the jury is found 
in jurisdictions which give the trial judge 
power to control the examination. 

If the possibility remains of one or more 
improper jurors being accepted there is a 
strong argument for abandoning the unan- 
imous verdict, as has been done with satis- 
faction in a number of states. Unanimity 
is an illogical thing; its virtue lies in en- 
forcing thorough deliberation if one juror in- 
sists. But when a verdict of less than a ma- 
jority is receivable due deliberation can be 


1In the same number of the Michigan State 
Bar Journal, Vol. XI, No. 2, page 62, we read in 
an article by Professor John Barker Waite that 
“jury panels have been abominably made up by 
local jury commissioners. We know that whole 
families have been supported by ‘professional’ 
jury service, yet the law declares persons in- 
eligible more than once in a year. We know 
that men with criminal records have been 
called for service; yet the law calls for citi- 
zens of higher type. We do not need to be 
told that our jury lists should be better con- 
stituted (i. e., by the Wickersham Commission). 
But we would have liked to have been told 
how possibly to attain that end.” Local officials 
should be easily held to good performance in so 
simple a duty if the local judges would show 
a direct interest. However, it would be gra- 


cious for the local bar association to relieve the 
court of this work. 
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insured under the rule that a verdict will not 
be received until a certain period of time 
has elapsed. 





Apply Sense to Bar Examinations 


Those familiar with current events in the 
field of bar examinations are aware of the 
statistical studies made by Philip J. Wickser, 
member of the New York state board of ex- 
aminers. Figures derived from the work of 
the board over a number of years, compris- 
ing the examination of thousands of appli- 
cants, reveal the unexpected fact that bar ex- 
aminations deter admission to practice to only 
a slight degree. There are many candidates 
who fail to pass the first examination, and a 
considerable number who do not pass even 
the fourth or sixth, but, according to Mr. 
Wickser about ninety-five per cent are eventu- 
ally passed and the deterrence is only a mat- 
ter of time. Mr. Wickser leaves conclusions 
to those who care to make them. 


It would seem to the editor that such a 
system is most unfair to all concerned. It 
stimulates candidates to take examinations 
when they know that they have not a gambling 
chance of succeeding. ‘They want to get the 
experience, and the unfairness here is to the 
state. When candidates succeed only after a 
number of years there is obvious unfairness 
to them or to the profession, or to both. It 
must be conceded that they have eventually 
met the test, but doubt remains as to whether 
they have other qualifications than tenacity. 


It is suggested that candidates who make 
a weak showing in the first examination 
should never be permitted to apply for a 
second. It is better for the public and for 
the applicants to have some firmness in the 
system. Only those who fall short a reason- 
able distance should be encouraged to persist 
by the prospect of future success. 


This second opportunity then should not be 
remote. ‘Those who are only a little below the 
passing grade should be examined orally on 
the subjects, of limited number, on which they 
are weak. There would be only a few such 
and their cases could be considered privately 
by the entire board and with promptness. 
Some would indicate adequate preparation and 
should be given certificates. 


Those not so passed, but entitled under the 
rules to a second test, should be given that 
test within six months, or thereabout. They 
might, being the top lot of the unsuccessful ap- 
plicants, be examined only on their weak sub- 
jects. 


By the time that second examination is 
completed the work of the examiners should 
be considered final as to the group under con- 
sideration. The examiners would have per- 
formed the duty of examining and admitting 
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all who could be presumed to be competent 
and of closing the struggle for the others to 
the beneficent end of releasing their energies 
for fields of work in which they would stand 
a better chance for success. 


It will be seen that such a system, as it 
came into operation, would greatly reduce the 
number of applicants at any given examina- 
tion. It is asserted that it would be fair to 
all applicants, would increase the dignity of 
the examining system, and serve the only 
supreme interest, that of the public. 


Of course in a country where even the 
lawyers have generally conceived that every 
person has a right to try interminably to 
become a lawyer and the public has no interest 
in the subject, this proposal is drastic. But 
can one oppose it if modified to permit a total 
of three examinations? Even with this ex- 
tension it would be a great improvement and 
less calculating to permit of any blundering. 
But in such case the three examinations 
should be given within a period of one year. 
Finality is essential. 





Illinois State Bar Innovations 


The Illinois State Bar Association now has 
a junior membership open to all students en- 
rolled in Illinois law schools. “The time is 
not far off when matriculation in an Illinois 
law school will mean immediate membership 
in the Illinois State Bar Association,” says 
R. Allan Stephens, Secretary. The associa- 
tion placed more than seventy-five first year 
students in law offices during the last summer 
vacation. This association was the first to 
provide for appropriate admission ceremonies, 
in furtherance of its wish to emphasize in 
the young lawyer’s mind his attachment to a 
profession of high ideals. For a number of 
years those certified by the examiners have 
been required to present themselves for ad- 
mission by the supreme court, and are enter- 
tained by the state association. There ap- 
pears to be every reason why admission should 
not be the casual thing that it has been and 
why the organized bar should assert a parental 
influence from the beginning of a student’s 
career, as well as from the beginning of his 
practice. 


The Illinois State Bar Association was the 
first to publish its own journal. For twenty 
years the Quarterly was a small sheet, but 
now, with a change of name to Illinois Bar 
Journal, it has forty-eight pages and cover, 
and carries a remarkable cargo of information 
concerning current affairs. 

The October, 1931, number tells of a new 
form of service rendered to members. For a 
number of years the secretary’s office has 
given members a personal service at the state 
capital. It is now prepared to arrange for 








158 


engagements with state department heads, 
not only in Springfield, but also in the cap- 
itals of Ohio, Kentucky and Wisconsin, 
through a reciprocal arrangement with other 
state associations. Recipients of this service 
will be properly vouched for by the local 
state bar association secretariat. 

No jealousy will be aroused by concluding 
this brief summary with the statement that 
the vigor of the Illinois Association is largely 
a reflection of the ambition and energy of 
Secretary R. Allan Stephens. 





Missouri Now on Bar Integration Map 


The plan for affiliation of local bar asso- 
ciations with the state association in Missouri, 
briefly set forth in the October number of 
this Journal, is now in effect, having received 
prompt endorsement by a sufficient number of 
local associations. It results in doubling the 
membership of the Missouri State Bar As- 
sociation. 

Leaders of this long step toward integration 
assert that it is not to be construed as com- 
petitive with the association’s draft act or- 
ganizing the entire bar of the state. It is 
realized that professional and public opinion 
in the state does not warrant an expectation 
of early success in securing passage of the 
act. Meanwhile much is gained by affiliation 
and a broader basis for ambition is afforded. 
The proximity of Oklahoma, where a strong 
demonstration of the value of inclusive mem- 
bership is being made, is likely to enlarge 
the vision of Missouri lawyers. The leader- 
ship of the organized bar in Missouri has 
been exceptionally strong in the last few 
years. 


Missouri is the first state to call for revision 
of the map published in our December num- 
ber, showing the progress of bar integration. 
Since a large use of this map is indicated 
reprints of it, with the accompanying text 
have been made, and copies will be sent to all 
who wish to receive them. 





Missouri Bar Provides for Endowments 


We read occasionally of princely retainers 
but when we scan the treasurers’ reports of 
state bar association we see that lawyers in 
their collective capacity think in very small 
sums. To get through each year on a small 
income and without a deficit appears to be 
the sole ambition. 

Parenthetically it may be said that the rea- 
son for this is easy to find. The dues of vol- 
untary associations have always been kept as 
low as possible, regardless of needs, because 
an attempted increase would be likely to de- 
feat its purpose by reducing the number of 
contributors. 
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The Illinois State Bar Association some 
years ago started a fund tor the aid of aged 
and needy lawyers. It is expected in a few 
years to amount to $50,000 and the proceeds 
will then be put to work. 

In adopting recently the federated form of 
organization the Missouri Bar Association 
made provision in its constitution for a 
“foundation section” as an agency authorized 
to receive gifts of money and property which 
will be expended in promoting revisions and 
amendments of both substantive and proced- 
ural law, or such special purposes as the 
donors may specify. President Joseph W. 
Jamison, referring to this, said that “the estab- 
lishment of funds contemplated by this sec- 
tion, in my opinion, is essential to the future 
success of the reorganized bar of Missouri.” 
He also said that in the last quarter of a 
century the former association had not been 
able, in any legislative session, “to make ef- 
fective its convictions in legislation.” 





Data on Inferior Tribunals 


Mr. Spencer Ervin, author of a recent valu- 
able study of the magistrates courts of Phila- 
delphia, devoted some time to compiling in- 
formation concerning developments in the 
courts of limited jurisdiction in a number of 
cities. Persons seeking information in this 
field should know that the data thus obtained 
has not been published but is accessible in the 
siddle Law Library, Philadelphia, and doubt- 
less copies could be had by payment of the 
cost. Mr. Ervin, in the course of this study, 
found it exceedingly advantageous in estab- 
lishing new courts to so draft the constitu- 
tional provision as to permit legislatures to 
modify or alter the court organization. Con- 
stitutional provisions in detailed form are ad- 
mittedly unwise. They prevent changes made 


ous process of amending a constitution is com- 
pleted, if it ever is. The history of municipal 
courts and inferior tribunals generally as thus 
investigated proves that legislatures can be 
trusted to make changes intelligently. The 
author also found an “unmistakable evolu- 
tionary process in the direction of unified 
courts with large powers of administrative 
direction.” This is the trend of events, but 
due largely to constitutional barriers which 
should never have been erected, it is pain- 
fully slow. 





Colorado Supreme Court Asserts Power 


The new spirit animating the bar in a num- 
ber of states is observed in their courts of 
last resort. Witness the recent case of Kolk- 
man v. People, 89 Colo. 8, 300 Pac. 575, in 
which the court reasserted its exclusive 


powers with respect to rules of practice and 
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procedure. The effect of the decision is to 
nullify an act of legislature which purported 
to restrict the power of trial judges to com- 
ment upon the evidence, conferred by supreme 
court rule 14b. 

In an article by Max D. Melville in Dicta, 
the organ of the Denver Bar Association, the 
matter of practice by unlicensed persons in 
inferior courts is discussed. For fifty years, 
under express statutory authority, laymen 
practiced in the probate court, but in 1929 by 
rule 83d the court declared: “The present rules 
prohibiting the practice of law by those not 
thereto licensed shall hereafter apply to prac- 
tice in probate.” 

The author also quotes rule 83c, also 
adopted in 1929, which reads: “Neither dis- 
barred attorneys nor persons whose applica- 
tions for examination or admission have been 
rejected for their failure to show good char- 
acter, will be permitted to practice as attor- 
neys in any justice of the peace or other 
court in this state.” 

Mr. Melville points out that agents for col- 
lection, being unlicensed persons, have used 
the justice court without warrant. “Attach- 
ment and garnishment writs unquestionably 
have been converted into bludgeons of oppres- 
sion by those agencies.” Compared with some 
defects in justice this unlawful practice is 
insignificant. But the supreme court’s asser- 
tion of power within the judicial field is highly 
significant. 


Wisconsin Supreme Court Asserts Power 


Raymond J. Cannon, a Milwaukee lawyer, 
was suspended from practice for two years 
by the Wisconsin supreme court. He became 
a candidate thereafter for the office of circuit 
court judge and then for the office of supreme 
court justice. It happened that the supreme 
court was very much under discussion at that 
time, in a state where politics for twenty-five 
years had been a raging battle field between 
ultra radicals and ultra conservatives, owing 
to the fact that Governor Kohler had occa- 
sion to appoint three justices to vacancies. 
Cannon’s campaigning made him the most con- 
spicuous figure in the state. Then the legis- 
lature passed a bill purporting to establish him 
to full rights to practice and relieve him of 
the penalty of costs. Governor Kohler signed 
the bill with an claborate defense of its con- 
stitutionality. 

Cannon resumed practice, and upon refusal 
of a trial judge to recognize him, the Wis- 
consin State Bar Association assumed the 
task of showing the supreme court that the 
special act was invalid. Mr. Frank T. Boesel, 
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for the association, and former Governor 
McGovern, for Cannon, briefed and argued the 
case, they being the same lawyers who were 
pitted against each other in the proceeding 
which resulted in sustaining the supreme 
court’s right to complete rule-making power. 
The supreme court, in a firm but temperate 
decision, held that the legislature could not 
overrule an order of court in a disciplinary 
proceeding, and said also that, while the legis- 
lature might fix requirements for admission 
to the bar, the court nevertheless possessed 
the power to increase any such requirements 
in its discretion. 

The court then, in view of a number of 
considerations, acted favorably on Cannon’s 
application for reinstatement, on condition 
that the costs, amounting to about $3,000, be 
first paid. 

If there ever was any theory that a supreme 
court order in a disciplinary proceeding could 
be overruled by act of legislature, there can 
be none now, in view of this decision. In a 
broader way it illustrates the present disposi- 
tion of the higher courts to accept responsi- 
bility for the administration of justice. 





Attacking a Vested Interest 
Ralph Waldo Emerson occasionally enjoyed 
a vacation on the seashore. Under date of 
September 5, 1854, he made the following 
entry in his journal, the place being Cape 
Cod: 


“Went to . . . Nauset Light on the 
back side of Cape Cod. Collins, the keeper, 
told us he found obstinate resistance to the 
project of building a lighthouse on this coast, 
as it would injure the wrecking business. He 
had to go to Boston and obtain the strong 
recommendation of the Port Society.” 


Too Much Constitutional Law 


The evil of putting too much into a con- 
stitution is well illustrated by the effort made 
in Colorado to increase judicial salaries, which, 
in the last decade, were notoriously insuffi- 
cient. The state bar association took the 
lead, making a campaign in three successive 
legislative years, 1924, 1926 and 1928 A 
vast amount of energy was expended in 
amending the constitution. The change ef- 
fected was the first in forty-five years and it 
was overdue at least twelve years. A large 
share of all the evils complained of in govern 
ment arise from the instinct to convert tem 
porary beliefs and prejudices into constitu- 
tional sanctities. 
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